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SIRE, 
| TEE approbation with which the pub - 
lic haye been pleased to favour this Work, 
together with the nature of the subject, em- 
bolden me to lay the present fourth and en- 
larged edition of the same at your Majesty's 
feet, both as an homage and an expression of 
the desire J entertain, that the book may for 
a few minutes engage the attention of a per- 
son of your deep and extensive knowledge. 
Your Majesty's reign has, for many 
years past, afforded proofs, in more | respects 
than one, that, though human wisdom may 
Not always be able to anticipate difficulties, 
yet, assisted by fortitude, it can succeed in 
terminating them 1n a more favourable manner 
than it seemed at first possible to be expected, 

| A2 or 


DEDICATION. 
or even in bringing them «to an happy issue. 
According to the common course of nature, 
your Majesty has only yet seen the less con- 
siderable part of the years of which your reign 
is to be composed: that the part which now 
opens before your Majesty may be attended 
with a degree of satisfaction proportionate to 


your Majesty's public and private virtues, to 


your disinterested government, and religious 
regard for your royal engagements, is the fond 


hope of 


Your Ma EST v's 


Most humble and most devoted Servant, 


And these many Years 
| . 
? „ Subject, by Choice, 


- 


"Way, 1784. 
J. L. DE LOLME. _ 
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ADVERTISEMENT. 


Tu Book on the Engliſh Conſtitution, of which 
a new edition 1s here offered to the public, was firſt 
written in French, and publiſhed in Holland. Several 
_ perſons have aſked me the queſtion, How I came to 
think of treating of ſuch a ſubje& ? One of the firſt 
things in this country, that engages the attention of a 
ſtranger who is in the habit of obſerving the objects 
before him, is the peculiarity of its government: I 
had moreover been lately a witneſs of the broils which 
had for ſome time prevailed in the republic in which 
J was born, and of the revolution by which they were 
terminated. Scenes of that kind, in a ſtate which, 
though ſmall, is independent, and contains within itſelf 
the principles of its motions, had naturally given me 
ſome competent inſight into the firſt real principles of 
governments: owing to this circumſtance, and per- 
haps alſo to ſome moderate ſhare of natural abilities, 
I was enabled to perform the taſk J had undertaken 
with tolerable ſucceſs. I was twenty-ſeven years old 
when I came to this country: after having been in it 
only a year, I began to write my work, which I pub- 
liſhed about nine months afterwards : and have ſince 
been ſurpriſed to find that I had committed ſo few errors 
of a certain kind: I certainly was fortunate in avoiding - 
to enter deeply into thoſe articles with which I was not 
ſuſficiently acquainted. | 

The book met with rather a favourable reception on 
the Continent ; ſeveral ſucceſſive editions having been 
made of it. And it alſo met here with approbation, 


b even 
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even from men of oppoſite parties; which, in this 
country, was no ſmall luck for a book on {yſtematical 
politics. Allowing that there was ſome connection 
and clearneſs, as well as novelty, in the arguments, I 
think the work was of ſome peculiar utility, if the epoch 
at which it was publiſhed is conſidered ; which was, 
though without any deſign from me, at the time when 
the diſputes with the Colonies were beginning to take a 
ſerious turn, both here and in America. A work which 
contained a fpecious, if not thoroughly true, confuta- 
tion of thoſe political notions by the help of which a 
diſunion of the empire was endeavoured to be promoted 
(which confutation was moreover noticed by men in the 

higheſt places) ſhould have procured to the author ſome 


fort of real encouragement ; at leaſt the publication of 


it ſhould not have drawn him into any inconvenient 
ſituation. When my enlarged Engliſh edition was rea- 


dy for the preſs, had J acquainted miniſters that I was | 


preparing to boil my tea-kettle with it, for want of being 
able conveniently to afford the expenſe of printing it, 
T do not pretend to ſay what their anſwer would have 
been; but I am firmly of opinion, that, had the like 
arguments in fayour of the exiſting government of this 
country, againſt republican principles, been ſhown to 
Charles the Firſt, or his miniſters, at a certain period of 
his reign, they would have very willingly defrayed the 
expenſes of the publication. In defect of encourage- 
ment from great men (and even from bookſellers), I 
had recourſe to a ſubſcription; and my having expect - | 
ed any ſucceſs from ſuch a plan, ſhows that my know- 
ledge of this country was at that time but very incom- 


plete *. : 
* After 


213 regard to two ſubſcribers in particular, IJ was, I confeſs, 
fadly diſappointed —Though all the bookſellers in London had at 
he A fig 


ADVERTISEMENT. ii 
Aer mentioning the advantages with which my 
work has not been favoured, it is however juſt I ſhould 


give 


firſt refuſed to have any thing to do W my Eveglich dien 
(notwithſtanding the French work was extremely well known), 
yet, ſoon after I had thought of the expedient of a ſubſcription, 
I found that two of them, who are both living, had begun a tranſ- 
lation, on the recommendation, as they told me, of a noble lord, 
whom they named, who had, till a few years before; filled one of 
the higheſt offices under the crown. I paid them ten pounds, in 
order to engage them to drop their undertaking, about which I 
underſtood they already had been at ſome expenſe. Had the no- 
ble lord in queſtion favoured me with his ſubſcription, I would 
have celebrated the generoſity and munificence of my patron 
but as he did not think proper ſo to do, I ſhall only obſerve that his 
recommending my work to a bookſeller coſt me ten pounds. 
At the time the above ſubſcription for my Engliſh edition was 
advertifing, a copy of the French work was aſked, of me for a 
noble earl, then inveſted with a high office in the ſtate 3 none be- 
ing at that time to be found at any bookſeller's in London. I 
gave the only copy I had (the conſequence was, that I was obliged 
to borrow one, to make my.Engliſh edition from): and I added, 
that I hoped his lordſhip would honour me with his ſubſcription; 
However, my hopes were here again confounded. As a gentle- 
man, who continues to fill an important office under the crown, 
accidentally informed me about a year afterwards, that the noble 
lord here alluded to had lent him my French work; I had no 
doubt left that the copy I had delivered had reached his lordſhip's 
hand; I therefore preſumed to remind him by a letter that the 
book in queſtion had never been paid for; at the ſame time apolo- 
giſing for ſuch liberty from the circumſtances in which my late 
Engliſh edition had been publiſned, which did not allow me to 
Joſe one copy. I muſt do his lordſhip (who is moreover a knight 
of the garter) the juſtice to acknowledge, that no later than a 
week afterwards, he ſent two half-crowns for me to a bookſeller's 
in Fleet-ſtreet. - A lady brought them in a coach, who took a re- 
ceipt. As the was, by the bookſeller” s account, a fine lady, 
though not a peereſs, it gave me much concern that I was not 


preſent to __ the receipt to her wy ſelf, 
| b 


At 


nr . ˖ EN a "pines 852 > "uy 1 * 


by ADVERTISEMENT. 


give an account of thoſe by which it has been attended. 
In the firſt place, as is above ſaid, men of hjgh rank 
have condeſcended to give their approbation to it; and 
I take this opportunity of returning them my moſt 
humble acknowledgments, In the ſecond place, after 
the difficulties, by which the publication of the book 
had been attended and followed, were overcome, I be- 


gan to ſhare with bookſellers in the profits ariſing from 


the ſale of it. Theſe profits I indeed thought to be 
but ſcanty and flow : but then I conſidered this was no 
more than the common complaint made by every trad- 
er in regard to his gain, as well as by every great man 
in regard to his emoluments and his penſions. After a 
courſe of ſome years, the net balance, formed by the 
profits in queſtion, amounted to a certain ſum, propor- 


tioned to the ſize of the performance. And, in fine, I 


muſt add to the account of the many favours J have 
received, that I was allowed to carry on the above buſi- 
neſs of ſelling my book, without any objection being 
formed againſt me from my not having ſerved a regular 
apprenticeſhip, and without being moleſted by the inqui- 
ſition. Several authors have choſen to relate, in 


_ - writings publiſhed after death, the perſonal advantages 


by which their performances had been followed: as for 
me, I have thought otherwiſe ; and, fearing that dur- 
ing the latter part of my life I may be otherwiſe engag- 
ed, I have preferred to write now the account of my 


ſucceſſes in this country, and to fee it printed while 1 


am yet living. 


At the fame time I mention the noble earl's great punctvality, 
I think T may be allowed to ſay a word of my own merits, [I 
waited, before I preſemed to trouble his lordſhip, till I was in- 
formed that a penſion of four thouſand pounds was ſettled upon 
him (I could have wiſhed much my own creditors had, about that 
time, ſhown the like tenderneſs to me), and I morcover gave him 
titne to receive the firſt quarter, 
I ſhall 


ADVERTISEMENT. þ 


T ſhall add to the above narrative (whatever the 


reader may be pleaſed to think of it) a few obſervations 


of rather a more ſerious kind, for the fake of thoſe 


perſons who, judging themſelves to be poſſeſſed of 
abilities, find they are neglected by ſuch as have it in 


their power to do them occaſional ſervices, and ſuffer 


themſelves to be mortified by it. To hope that men 
will in earneſt aſſiſt in ſetting forth the mental qualifica- 


tions of others, is an expectation which, generally 


ſpeaking, muſt needs be diſappointed. To procure 
one's notions and opinions to be attended to, and ap- 
proved by the circle of one's acquaintance, 1s the uni- 


verſal wiſh of mankind. To diffuſe theſe notions far- _ 


ther, to numerous parts of the public, by means of the 
preſs or by others, becomes an object of real ambition ; 
nor is this ambition always proportioned to the real abi- 
lities of thoſe who feel it: very far from it. When 


the approbation of mankind is in queſtion, ' all perſons, 


whatever their different ranks may be, conſider them- 
ſelves as heing engaged in the ſame career: they look 
upon themſelves as being candidates for the very ſame 
kind of advantage: high and low, all are in that reſpect 
in a ſtate of primæval equality ; ; nor are thoſe who are 
likely to obtain ſome prize, t to expect much favour from 
che others. 

This deſire of having their ideas communicated to, 
and approved by, the public, was very prevalent among 


the great men of the Roman commonwealth, and aft- 


erwards with the Roman emperors ; however imperfect 


the means of obtaining thoſe ends might be in thoſe 


days, compared with thoſe which are uſed in ours. The 
ſame deſire has been equally remarkable among modern 
European kings, not to ſpeak of other parts of the 
world; and a long catalogue of royal authors may be 
produced, Miniſters, eſpecially after having loſt their 

| b 3 places 
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places, have ſhown no leſs inclination than their ma- 
ſters, to convince mankind of the reality of their know 
ledge. Noble perſons, of all denominations, have in- 
creaſed the catalogue. And, to ſpeak of the country 
in which we are, there is, it ſeems, no good reaſon to 
make any exception in regard to it; and great men in 


zit, or in general thoſe who are at the head of the peo- 


ple, are, we find, ſufficiently anxious about the ſucceſs 
of their ſpeeches, or of the printed performances which 
they ſometimes condeſcend to lay before the public: nor 
has it been every great man wiſhing that a compliment 
may be paid to his perſonal knowledge, that has ven- 
tured to give ſuch laſting ſpecimens. 
——̃ ä —3c 

Several additions were made to this work at the 
time J gave the firſt Engliſh edition of it Beſides a 
more accurate diviſion of the chapters, ſeveral new 
notes and paragraphs were inſerted in it; for inſtance, 
in the 11th chapter of the 2d Book; and three new 
chapters, the 15th, 16th, and 17th, amounting to about 
ninety pages, were added to the ſame book. Theſe 
three additional chapters, never having been written by 
me in French, have been inſerted in the third edition 
made at Amfterdam, tranſlated by a perſon whom the 
Dutch bookſeller employed for that purpoſe : as I never 
had an opportunity to peruſe a copy of that edition, I 
cannot ſay how well the tranſlator has performed his 
taſk. Having now parted with the copy-right of the 
book, I have farther added four new chapters to it (10, 
11, B. I. 19, 20, B. II.) by way of taking a final leave 
of it; and in order the more completely to effect this, I 
may perhaps give, in a few months, a F rench edition 
of the ſame (which I cannot tell why I have not done 
ſooner) in which all the above-mentioned additions, 


tranſlated Of myſelf, ſhall be inſerted. 


In 


ADVERTISEMENT. * 


In one of the former additional chapters (the 17th, 
B. II.) mention is made of a peculiar circumſtance at- 
tending the Engliſh government, conſidered as a mon» 
archy, which is the ſolidity of the power of the crown. 
As one proof of this peculiar ſolidity, it is remarked, in 
that chapter, that all the monarchs who ever exiſted, 
in any part of the world, were never able to maintain 
their ground againſt certain powerful ſubjects (or a com- 
bination of them) without the aſſiſtance of regular 


forces at their conſtant command; whereas it is evi- 


dent that the power of the crown, in England, is not at 
this day ſupported by ſuch means; nor even bad the 
Engliſh kings a guard of more than a few ſcores of 
men, when their power, and the exertions they at times 
made of it, were equal to what has ever been related 
of the moſt abſolute Roman emperors. 

The cauſe of this peculiarity ia the Engliſh go- 
vernment is ſaid, in the ſame chapter, to lie in the 
circumſtance of the great or powerful men, in Eng- 
land, being divided into two diſtinct aſſemblies, and, 
at the ſame time, in the principles on which ſuch a 
diviſion is formed. To attempt to give a demonſtra- 
tion of this aſſertion otherwiſe than by facts (as is done 
in the chapter here alluded to) would lead into diffi- 
culties which the reader is little aware of. In general, 
the ſcience of politics, conſidered as an exact ſcience, 
that is to ſay, as a ſcience capable of actual demon- 
ſtration, is infinitely deeper than the reader ſo much 
perhaps as ſuſpects. The knowledge of man, on which 
ſuch a ſcience, with its preliminary axioms and de- 
fnitions, is to be grounded, has | hitherto remained 
ſurpriſingly imperfect: as one inſtance, how little 


man is known to himſelf, it might be mentioned that 
no tolerable explanation of that continual human 


phenomenon, laughter, has been given as yet; and 
þ 4 the 
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the powerful complicate ſenſation which each ſex pro- 
duces in the other, ſtill remains an equally Ae coy 
: cath 
Io conclude the above digreſſion (which may do 
very well for a preface) I ſhall only add, that thoſe 
ſpeculators who will amuſe themſelves in ſeeking for 
the demon/tration of the political theorem above ex- 
preſſed, will thereby be led through a field of obſerva- 
tions which they will at firſt little expect; and, in their 
way towards attaining ſuch demonſtration, will find 
the ſcience, commonly called metaphyſics, to be at beſt 
but a very ſuperficial one, and that the mathematics, or 
at leaſt the mathematical reaſonings hitherto uſed by 
men, are not ſo completely free from error as has been 
thought *. | 

Out of the ſour chapters added to the preſent edition, 
two (the 10th and 11th, B. I.) contain, among other 
things, a few ſtrictures on the Courts of Equity; in 
which I wiſh it may be found I have not been miſ- 
taken: of the two others, one (19th, B. II.) contains a 
few obſervations on the attempts that may, in different 
circumſtances, be made, to ſet new limits to the au- 
thority of the crown; and in the 20th, a few general 
thoughts are introduced on the right of taxation, and 
on the claim of the American colonics in that reſpect. 
Any further obſervations I may hereafter make on the 


* Certain errors that are not diſcovered, are, in ſeveral caſes, 
compenſated by others, which are equally unperceived. 
Continuing to avail myſelf of the indulgence an author has 2 
right to claim in a preface, I ſhall mention, as a further expla- 
nation of the peculiarity i in the Evgliſh government above alluded 
to, and which is again touched upon in the poſtſcript to this ad- 
vertiſement, that a government may be conſidered as a great bal. 
let or dance, in which, the ſame as in other ballets, every thing 
depends on the diſpoſition of the figures, 


Engliſh 


ADVERTISEMENT. ix 


Engliſh government, ſuch as comparing it with the 
other governments of Europe, and examining what 
difference in the manners of the inhabitants of this 
country may have reſulted from it, muſt come in a 
new work, if I ever undertake to treat theſe ſubjects. 
In regard to the American diſputes, what T may here- 
after write on that account will be introduced in a 
work which I may at ſome future time publiſh, under 
the title of Hiſtoire de George Trois, Rot d' Angleterre, 
or, perhaps, of Hiſtoire d' Angleterre, depuis  Annee 

1765 (that in which the American ſtamp-ducy was 


laid), juſgues q P Annee 178—, meaning that in which 


an end ſhall be put to the preſent conteſt &. 
Nov. 1781, DR 


POSTSCRIPT. 


Notwithſtanding the intention above expreſſed, of 
making no additions to the preſent work, I have 
found it neceſſary, in the preſent new edition, to ren- 
der ſomewhat more complete the xviith chapter, B. IL. 
p. 373, On the peculiar foundations of the Engliſh mon- 
archy, as a monarchy; as I found its tendency not to 
be very well underſtood ; and, in fact, that chapter 
contained little more than hints on the ſubje& men- 
tioned in it: the taſk, in the courſe of writing, has in- 
creaſed beyond my expectation, and has ſwelled the 
chapter to about ſixty pages above what it was in the 
former edition, ſo as almoſt to make it a kind of ſeparate 


book by itſelf, The reader will now find it, in ſeveral 


* A certain book, written in French, on the ſubje& of the 


American diſputes, was, I have been told, lately attributed to 
me, in which 1 had no ſhare, 


re- 
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remarkable new inſtances, to prove the fact of the pecu- \ 
liar /ability of the executive power of the Britiſh 
crown; and eſpecially a much more complete delinea- 
tion of the advantages that reſult ſrom that ſtability 1 in 
favour of public liberty *. | 
Theſe advantages may be enumerated as follow : : 
IT. The numerous reſtraints the governing authority 
is able of bearing, and the extenſive freedom it can 
afford to allow the ſubject, at its own expenſe. 
II. The liberty of ſpeaking and writing, carried to the 
great extent it is in England. III. The unbounded 
freedom of the debates in the legiſlature. IV. The 
power to bear the conſtant union of all orders of ſub- 
jects againſt its prerogatives. V: The freedom allow- 
ed to all individuals to take an active part in govern- 
ment concerns. VI. The ſtrict impartiality with 
which juſtice is dealt to all ſubjects, without any 
reſpect whatever of perſons. VII. The lenity of the 
criminal law, both in regard to the mildneſs of puniſh- 
ments, and the frequent remitting of them. VIII. The 
ſtrict compliance of the government authority with the 
letter of the law. IX. The needleſſneſs of an armed 
force to ſupport itſelf by, and as a conſequence, the 
ſingular ſubjection of the military to the civil power. 
The above-mentioned adyantages are peculiar to the 

Engliſh government. To attempt to imitate them, or 
transfer them to other countries, with that degree of 
extent to which they are carried in England, without 
at the ſame time transferring the whole order and con- 
junction of circumſtances in the Engliſh government, 


e- * — * 


* For the ſake of thoſe readers who like exactly to know in 
what one edition of a book differs from another, I ſhall mention, 
that five new pages have alſo been added in the xviiith chapter; 
viz. pages 465—469, beſides a few ſhort notes in the courſe of the 


work : for inſtance, in pages 137, 371, &c. 
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would prove unſucceſsful attempts. - Several articles of 
Engliſh liberty already appear impracticable to be pre- 


ſerved in the new American commonwealths. The Iriſh 


nation have of late ſucceeded in imitating ſeveral very 
important regulations in the Engliſh government, and 
are yery deſirous to render the aſſimilation complete: 
yet, it is poſſible, they will find many inconveniences 
ariſe from their endeavours, which do not take place in 
England, notwithſtanding the very great general ſimi- 
larity of circumſtances in the two kingdoms in many 
reſpects; and even alſo, we might add, notwithſtand- 
ing the reſpectable power and weight the crown de- 
rives from its Britiſh dominions, both for defending 
its prerogative in Ireland, and preventing anarchy. I 
ſay, the ſimilarity in many re/pefts between the two 


kingdoms z for this reſemblance may perhaps fail in 


regard to ſome important points: however, this is a 
| ſubject about which I ſhall not attempt to ſay any 
thing, not having the neceſſary information. 


The laſt chapter in the work, concerning the nature. 
of the diviſions that take place in this country, I have 


left in every Engliſh edition as I wrote it at farſt in 
French, With reſpect to the exact manner of the de- 
bates in parliament, mentioned in that chapter, I ſhould 
not be able to ſay more at preſent than I-was at that 


time, as I never had an opportunity to hear the debates 


in either houſe. In regard to the diviſions in general 
to which the ſpirit of party gives riſe, I did perhaps the 
bulk of the people ſomewhat more honour than they 
really deſerve, when 1 repreſented them as being free 
from any violent diſpoſitions in that reſpect: I have 


ſince found, that, like the bulk of mankind in all 


countries, they ſuffer themſelves to be influenced by 
vehement prepoſſeſſions for this or that fide of public 
queſtions, commonly in proportion as their knowledge 
of the ſubjects is imperfect. It is however a fact, that 


their 


— 
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their pblitical prepoſſeſſions and party ſpirit are not 
productive, in this country, of thoſe dangerous conſe- 
quences which might be feared from the warmth with 
which they are ſometimes manifeſted. But this ſubject, 
or in general the ſubject of the political quarrels and 
diviſions in this country, is not an article one may ven- 
ture to meddlie with in a fingle chapter; I have there- 
fore let this ſubſiſt, without touching it. 

J ſhall however, obſerve, before I conclude, that 
there is an accidental circumſtance in the Engliſh go- 
vernment, which prevents the party ſpirit, by which the 
public are ufually influenced, from producing thoſe 
laſting and rancorous diviſions in the community which 
have peſtered fo many other free ſtates, making of the 
fame nation as it were two diſtinct people, in a kind of 
conſtant warfare with each other. The circumftance I 
mean 1s, the frequent reconciliations (commonly to 
quarre? again afterward) that take place between the 
leaders of parties, by which the moſt violent and ig- 
norant claſs of their partiſans are bewildered, and made 
to loſe the feent. By the frequent coalitions between 
whiy and tory leaders, even that party diſtinction, the 
moſt famous in the Engliſh hiſtory, has now become 
uſeleſs: the meaning of the words has thereby been 
rendered ſo perplexed that nobody can any longer give 
2 tolerable definition of them; and thoſe perſons who 


now and then aim at gaining popularity by claiming 


the merit of belonging to either party, are ſcarcely un- 
derſtood. The late coalition between two certain 
leaders has done away, and prevented from ſettling, 
that violent party ſpirit to which the adminiſtration of 
Lord Bute had given rife, and which the American 
diſputes had carried ſtill farther. Though this coali- 
tion has met with much obloquy, I take the liberty ta 
rank myſelf in the number of its adyocates, ſo far as 
the circumſtance here mentioned. 


May, 1784. 
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Hk ſpite of . ghilatighs, which. pecu- 
liarly diſtinguiſhes the preſent age; after hav- 

ing corte&ted a number of errors fatal to | 
ſociety; ſeems now to be directed towards „ 
principles of ſociety itelf—and we fee pre- ä 
judices vaniſh which are difficult te overcome, ; 
in proportion as jt is dangerdüs- to attack ex 
theni . Tue fing freedom of irtlitrent; 
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tie ſupport of an arbitrary gov etnment fs af all” 
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2 THE CONSTITUTION 


the neceſſary forerunner of political freedom, 


led me to imagine that it would not be unac- 


ceptable to the public to be made acquainted 
with the principles of a conſtitution, on which 
the eye of curioſity ſeems now to be univerſally 
turned, and which; though celebrated as a mo- 
del of perfection, is you but little known to its 
admirers. 4 

I am aware tHlat it will be Ade preſump- | 
tuous in a man, who has paſſed the greateſt part 
of his life out of England, to attempt a deli- 
neation of the Engliſh government; a ſyſtem 


which is ſuppoſed to be ſo complicated as not 
to be underſtood or  deyeloped, but by thoſe 
who have been initiated 1 in the myſteries of it 


from their infancy. | 22 
But, though a foreigner in England, yet, as 

a native of a free country, I am no ſtranger 

t6 thoſe circumſtances which conſtitute or cha- 


racteriſe liberty. Even the great diſpropor- 
tion between the debe of which 15 am 


0 a 3 G3 £ ny i}; {ts . 


N Lg are laſt of all, if ever, ſhoketr off by's a'nation 


ſubjected to ſuch a government. A great change i in this . 
reſpect, however, has of late taken place in France, 
where this book was firſt publiſhed ; and opinions are now 
diſcuſſed there, and tenets avowed, xhich, in the time of 


| Lewis the Fourteenth, would 1 appeared downright ; 


blaſphemy j—rit is 3 this an allukon, is made al above. lint 
'A mein- 


"0 
4 


* 


a member, and in which-I formed why prin- 
cCiples, and the Britiſn empite, bas perhaps 
only contributed oa facilitate * political” in-” 
Yates 05 EC ee a 1 : ; 
As the mb ATT the better'to "Rr 
the proportions he inveſtigates, begins with 
freeing his equation from coefficients, or ſuch other 
quantities as only perplex without properly 
conſtituting it, ſo it may be advantageous to 
the inquirer kalter the cauſes that produce the 
_ equilibrium of a government to have previouſly 
ſtudied them, diſengaged from the apparatus 
of fleets, armies, foreign trade, diſtant and 
extenſive dominions, —in a word, from all thoſe 
brilliant circumſtances which ſo greatly affect 
the external appearance of a powerful ſociety,” 
but have no eſſential connection with the real 
PA of at = 99 17 217 br 
It is upon the paſſions of mi; mar is, 
upon cauſes which are unalterable, that the ac- 
tion of the various parts of a ſtate depends. 
The machine may vary as to its dimenſions, 
but its movement and adding ſprings ſtill re- 
main intrinſically the ſame ; and that time can- 
not be conſidered as loſt, which has been ſpent 
in ni + them act and move in a narrower 
One other conſideration Ly will u ſuggeſt, which 
22 31 
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is, that the very circumſtance of being a fo - 


reigner may of itſelf be attended, in this caſey, 
with a degree of advantage. The Engliſh. 


| themſelyes (the obſervation cannot give. them 


any, offence) having their eyes open, as I may 


ſay, upon their liberty, from their firſt entrance 
into life, are perhaps too muck familiariſed 


with its, enjoyment; to inquire, with real con- 


cern, into its cauſes. Having acquited praCti-, 
cal notions of their government long before 
they have meditated on it, and theſe notions, 


being flowly and gradually imbibed, they at | 


length behold it without any high degree of | 
ſenſibility; and they ſeem to me, in this. reſpect. 


to be like the recluſe inbabitant of a palace, . 


Who! 5 perhaps in the work ſituation for attains ; 


ing a complete idea of the whole, and never 
experienced the ſtriking effect of its externa 
ſtructure and elevation; or, if you pleaſe, like 
a man who, having always had a beautiful and 
extenſive ſcene before his eyes, continues oy 
ever to view it with indifference. - : 
But a ſtranger, beholding at once. the valic f 
ous parts of a conſtitution diſplayed before 
him, which; at the ſame time that it carries 
liberty to its height, bas guarded againſt incon- 
veniences ſeemingly inevitable, —beholding in 


Mort thoſe art oo into execution which 
me 
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he had ever regarded as more defirablethan poſe 
ſible, he is ſtruck with a kind of admiration ; 
and it is neceſſary to be thus ſtrongly affected by 
objects, to be enabled to reach the general | 
principle which governs them. 
Not that I mean to inſinuate that I have pene- 
trated with more acuteneſs into the conſtitu - 
tion of England than others; my only deſign, 
in the above obſervations, was to obviate an un- 
favourable, though natural prepoſſeſſion; and 
if, either in treating of the cauſes which origi- 
nally produced the Engliſh liberty, or of thoſe 
by which it continues to be maintained, my ob- 
ſervations ſhould be found new or fingular, I 
hope the Englith feader will not condemn them: 
but where they ſhall be found inconſiſtent with 
hiſtory, or with daily experience, Of readers 
10 general L alſo requeſt, that they will not judge 
of the principles I ſhal} lay down, but from their 
relation to thoſe of human nature: a confide- 
ration which is almoſt the only one eſſential, and 
has been hitherto too much neglected by che 
n on the n of een 
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CHAP. if 1 


causes of the Liberty of the English Nation. — 
Reasons of the Difference between the Govern- 
ment of England and that of France.—In 
England, the great Power of the Crown, un- 
der the Norman K ings, created an Union be- 
tween the Nobility and the People. 


| N HEN tha 3 AN nd on all 


fides by the barbarians, were reduced to the 
neceſlity of defending the centre of their em- 
pire, they abandoned Great Britain, as well as 
ſeveral other of their diſtant provinces. The 
iſland, thus left to itſelf, became a prey. to the 
nations inhabiting the ſhores. of the Baltic; 
who, having firſt deftroyed the ancient 1 
tants, and for a long time reciprocally annoyed 
each other, eſtabliſhed ſeveral ſovereignties in 
the ſouthern part of the iſland, afterwards called 


England, which at length were united, under 


Egbert, into one kingdom. 

The fucceſfors of this prince, denominated 
the Anglo-Saxon princes, among whom Alfred 
the Great and Edward the Confeſſor are parti- 


cularly celebrated, __— for about two hun- 
dred 


er ener - 8 
dred years: but though our knowledge.of the 
principal events'of this early period of the 
Engliſh "Hiſtory is in ſome degree exact, yet 
wie have but vague and uncertain accounts of 
the nature of the government which thoſe na- 
tions introduced. 

It appears to have had little more affinity. | 
with the preſent conſtitution, than the general 
relation, common indeed to all the govern- 
ments eſtabliſhed by the northern nations. 
that of having a king and a body of nobility ; : 

and the ancient Saxon government is © left 
cc us in ſtory (to uſe the expreſſions of Sir 
% William Temple on the ſubject) but like ſo 
* many antique, broken, or defaced pictures, 
* which may ſtill repreſent ſomething of the 
* cuſtoms and; faſhions of thoſe ages, though 
< little of the true lines, Wee or reſem- 
&-blance®.” 75 

It is at the æra of the conqueſt that we are 
to look for the real foundation of the Engliſh 
conſtitution. From that period, ſays Spelman, 
NOUUs seclorum nascitur ordo f. William of Nor- 

mandy, 


* See his Introduction to the Hiſtory of England. 
+ See Spelman, Of Parliaments. It has been a 


favourite theſis with many writers, to pretend that the 
den eee was, at the time of the conqueſt, by 
B 4 no 
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mandy, having defeated Harold, and made 


— maſter af the freun ſubyerted the 


ancient 


no means ſubverted,—that Wilie of N ormandy le, | 


gally acceded to the throne, and, conſequently, to the en- 
gagements of the Saxon kings: and much argument has 


in particular been employed with regard to the word con- 
quest, which, it has been faid, in the feudal ſenſe, only 
meant acquisition. Theſę opinions haye been particularly 
inſiſted upon in times of popular oppoſition ; and, indeed 
there was a far greater probability of ſucceſs, in raiſing 
among the people the notions familiar to them of legal 

claims and long-eſtabliſhed cuſtoms, than in arguing with | 
them from the no leſs rational, but leſs determingte, and 


ſomewhat dangerous doctrines, concerning the original | 


rights of mankind, and the lawfulneſs of at all times KW 
poſing force to an oppreſſive government. 
But if we conſider that the manner in which the public 


power is formed in a ſtate is ſo very eſſential a part of its 


government, and that a thorough change i in this reſpeF 
was introduced into England by the conqueſt, we ſhall not 
ſcruple to allow that a new goverment Was eſtabliſhed. 

Nay, as almaſt the whole landed property in the kingdom 
was at that time transferred to other hands, a new ſyſtem 


of criminal juſtice introduced, and the language of the law 


moreover altered, the revolution may be ſaid to baye heen 


ſuch as is not perhaps to be AA in the hiſtory of any 


other country. 

Some gaxon laws, favayrable to the liberty of the 
people, were indeed again eſtabliſhed under the ſueceſ- 
fors of William 1 but the intrafufign of ſome new 
modes of. proceeding in thg courts of juſtice, and of 3 


few 
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ancient fabrie of the Saxon legiſlation: he ex- 
terminated, or expelled, the former occupiers 
of lands, in order to diſtribute their poſſeſſions 
among bis followers; and eſtabliſhed the feudal 
ſyſtem of government, as better adapted to his 
fituation, and indeed the 1 one of nen he 
poſſeſſed Aa competent idea. = 


few particular luv, cannot, fo 3 28 ; the ruling power 
in the ſtate remains the ſame,, be ſaid to be the intro- 
duction of a new government; and as when the laws 
in queſtion were again eſtabliſhed, the public power in 
England continped 1 in the ſame channel where the conqueſt 
had placed it, they were more properly new modifications 
of the Anglo-Norman conſtitution than they were the 
abolition of it; or ſince they were again adopted from the 
daxon legiſlation, they were rather imitatians of that legiſ- 
| lation, than the reſtoration of the Saxon government. | 
Contenteg, bowever, with the two authorities. I have 
| above quoted (Spelman and Temple), I ſhall dwell no longer 
on a diſcuſſion of the preciſe identity, or difference, of 
two governments, that is, of two ideal ſyſtems, which only 
exiſt in the conceptions of men. Nor do I wiſh to explode 
. a dodtrine, which, in the opinion of ſome perſons, giving an 
additional ſanction aud dignity to the Engliſh government, 
contributes to increaſe their love and reſpect for it. It 
will be ſufficient for my purpoſe, if the reader ſhall be 
pleaſed to grant that 2 material change was, at the time of 
the conqueſt, eſſected in the government then exiſting, : 
and is accordingly. diſpoſed to admit the proofs that wilt | 
preſently he laid before him, of ſuch chauge having pre- 
f the . of the preſent Engliſh canſtitution. 


This 
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This fort of government prevailed alte in 
almoſt all the other parts of Europe. But, 


- Inſtead of being eſtablithed by dint of arms, and 
all at once, as in England, it had only been 
_ eſtabliſhed on the continent, and particularly 
in France, through a long ſeries of flow ſucceſ- 
five events:—a difference of circumſtances this, 


from which conſequences were in time to ariſe 
as important as they were at firſt difficult to be 


foreſeen. 
The German nations who paſſed the Rhine 


to conquer Gaul were in a great degree inde- 
pendent; their princes had no other title to 


their power, but their own valour and the free 


election of the people; and as the latter had 


acquired in their foreſts but contracted notions 
of ſovereign authority, they followed a chief 
leſs in quality of ſubjects, than as companions 
in conqueſt, 

Beſides, this conqueſt was not the ru en | 
of a foreign army, which only takes poſſeſſion of 


fortified towns;—it was the general invaſion of 


a whole people in ſearch of new habitations ; 3 
and as the number of the conquerors bore a 


great proportion. to that of the conquered, who 


were at the ſame time enervated by long peace, 
the expedition was no' ſooner completed than 
all danger was at an end, and of courſe their 

| union 
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union alſo. After dividing among themſelves 

what lands they thought proper to occupy, they 
ſeparated; and though their tenure was at firſt 
only precarious, yet, in this particular, they de- 
pended not on the king, but on the ora 
aſſembly of the nation *. | h 
- Under the kings of the first race, "the Gels, 
by the mutual connivance of the leaders, at firſt 
became annual; afterwards, held for life. Under 
the deſcendants of Charlemain, they became 
hereditary f. And when at length Hugh Capet 

effected his own election, to the prejudice of 
Charles of Lorrain, intending to render the 
crown, which in fact was a fief, hereditary in 
his own family r, he eſtabliſhed the hereditari- 
ſhip of fiefs as a general principle; and from 
this epoch authors date the complete eſtabliſh- 
ment of the feudal ſyſtem in France. 


*The fiefs were originally called terre jure beneficsi 
concess@ ; and it was not till under Charles le Gros that the 
term. ſef began to be 1 in uſe, See BeneFicium, Gloss. Du 

Cange. 

+ Apud Francos rero, Sensim on eee Jure dereditario 
ad hœredes subinde transierunt feuda; quod labents seculo nono 
eg See FE Uupun, Du Cange. | ; 

+ Hottoman has proved beyond a doubt, in his Rae 
Gullia, that, under the two firſt races of kings, the crown 
of France was elective. The princes of the reigning family 
had nothing more in their fayeur than the cuſtom of chufing 
one of that houſe, | 


On 


— 


32 THE CONSTITUTION 


On fhe other hand, the lords who gave their 
ſuffrages to Hugh Capet forgot not the intereſt 
of their own ambition. They completed the 
breach of thoſe feeble ties which ſubjected them 
to the royal authority, and became erery- where 
independent. They left the king no juriſdiction, 
either over themſelves, or their vaſſals; they re- 
ſerved the right of waging war with each other; 
they even aſſumed the ſame privilege, in certain 
caſes, with regard to the king himſelf “; ſo that 
if Hugh Capet, by rendering the crown here- 


ditary, laid the foundation of the greatneſs of 


his family, and of the crown itſelf, yet he ad- 
ded little to his own authority, and acquired 
ſcarcely any thing more than a pominal ſupe- 
riority over the number of ſovereigns who then 
ſwarmed in France f. a. 

5 „ Bas. 


®* The principal of theſe caſes was when the king refuſed 
to appoint judges to decide a difference between himſelf 
and one of his firſt barons; the latter had then a right to 
take up arms againſt the king; and the ſubordinate vaſſals 
were ſo dependent on their immediate lords, that they 
were obliged to follow them againſt the lord paramount. 
St. Louis, though the power of the crown was in his 


time much increaſed, was obliged to confirm beth this 


privilege of the firſt barons, and this gation of their 
vaſſals. | 
4. The grandees of the kingdom,” ſays Nee 
60 * that Hugh os ought ta put up with all 
their 
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But the eſtabliſhment of the feudal fyſtem in 
England was an immediate and ſudden conſe» 
quence of that conqueſt which introduced it. 
Beſides, this conqueſt was made by a prinee who 
keff* the greater part of his army in his own 
pay: and who. was placed at the head ob a peo- 
ple over whom he was: an hereditary ſovereign, 
-=circumſtances which gave a totally different 
turn to the government of that kingdom. -  - 
Surrounded: by a warlike, though à con- 
quered nation, William kept on foot part 
of his army. The Engliſn, and after them 
the Normans themſelves, having revoltet; he 
eruſhed both; and the new king of England, 
at the head of viftorious troops, having to do 
with two nations lying under a recjprocaÞ 
check from. the enmity. they borę to each other; 
and, moxeover, equally ſubdued by a- ſenſe: of 
their unfortunate attempts of reſiſtance, found 
himſelf in the moſt favourable ciroumſtances 
for een an abſolute monarch ; and his 


4 „ [i WP 5 3 ”7 4 


uu: ede lefits; becauſe they had er the Crown on 
u his head: nay; ſo great was tlieir licentibuſneſv, that, on 
n his writing to Audebert; viſcount of Perigueux,. order- 
t ing kim to raiſe the ſiege he had laid to Tours, and aſk- 
ing him; by way of reproach, who lad made Him a viſc 
«count? ' that nobleman haughtily anſwered, Not you, ' but 


« those who made you a king. [Not | pas vous; mais ceux 
u, qui vous ont fait roi. ] 


laws, 
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laws, thus promulgated in the midſt, as it were, 


of thunder and lightning, impoſed the yoke 


of deſpotiſm both on the e and ths: van- 
ny total TO EE O68 

He divided England into < 155 thouſand two 
bunden and fifteen military fiefs, all held of 
the crown ; the poſſeſſors of which were, on 
pain of forfeiture, to take up arms, and repair 
to his ſtandard on the firſt ſignal: he ſubjected 


not only the common people, but even the ba- 


rons, to all the rigours of the feudal government: 


he even n on them his eee foreſt 


+ 
Ly 
„ 


ang 8 in in 

He aſſumed the ee r of pos ing 
taxes. He inveſted himſelf with the whole exe 
cutive power of government. But what was 


of the greateſt conſequence, he arrogated to 


himſelf the moſt extenſive judicial power by the 
eſtabliſhment of the court which was called 


Aula Regis, —a formidable tribunal, which re- 


He reſerved to himſelf an excluſive privilege of 


killing game throughout England, and enacted the fe-+ 
vereſt penalties on all who ſhould attempt it without his 


permiſſion. The ſuppreſſion, or rather mitigation: of theſe» 
penalties, was one of the articles of the. Charta de Foresta,: 
which the barons afterwards. obtained by force of arms. 
Nullus de catero amittat vitam, vel We; pro venatione 
nostra. r Foreſt. Art. —: 2f + 0 Is 

| . i 
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ceived 3 from all the courts of the barons, 


and, decided, ,in the laſt reſort, on the eſtates, 
honour, and lives of the barons themſelves; and 


which, being wholly compoſed of the great 


— 


officers of the crown, removable at the king” s 


pleaſure, and having the king himſelf for pre- 


ſident, kept the firſt nobleman in the kingdom 


under the ſame controul as the meaneſt ſubje&. 


Thus, while the kingdom of France, in 
conſequence of. the flow. and gradual formation 
of the feudal. government, found itſelf, in the 
iſſue, compoſed of a number of parts Gmply 


placed by each other, and without any recipro- 


cal adherence, the kingdom of England on the 
contrary, in- conſequence of the ſudden and vio- 
lent, introduction of the ſame ſyſtem, became 
a compound of parts united by the ſtrongeſt 
ties; and the regal authority, by the preſſure of 
its immenſe weight, conſolidated the whole in - 
to one compact indifloluble body. SD Gam 

To this difference in the original conſtitu- 
tion of France and England, that is, in the 
original power of their Kings, we are to attri- 
bute the difference, ſo little analogous to its 
original cauſe, of their preſent. conſtitutions. 
This it is which furniſhes the ſolution of a pro- : 
blem which, L muſt. confeſs, for a long time 
e me, and e the reaſon Why, 

wa of 


# 
ko © 7:4 
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of two neighbouring nations, ſituated almoft 
under the ſame. climate, and having « one com- 
mon origin, the one has attained the fummit of 
berty, the other has eaten funk under an 
abſolute monarchy. 2 x} | 

In France; the royal abtatity Was indeed 


inconfiderable; but this cireumſtante was by 


no means fayourable- to the general liberty. 
The lords were every thing; and che bulk of 
the nation were accounted nothin g. All thoſe 
wars which were made on the king had not 
liberty for their object; for of this the chiefs 
already enjoyed but too great a ſhare: they 
were the mere eſſect of private ambition or ca- 
price. The people did not engage in mem as 
affociates in the ſupport of a eauſe common to 
all; they were dragged; blindfold, and like 


ſlaves, to the ſtandard of their leaders. In the 


mean time, as the laws, by virtue of which their 
maſters were conſidered as vaſſals, had ns rela- 
tion to thoſe by which they were themſelves 


bound as ſubjects, the reſiſtance, of which they 


were made the inſtruments, never produeed any 
advantageous conſequence in their favour, nor 


did it effabliſh any principle of freedom that 


vras in any caſe applicable to them. 
The inferior nobles; who ſhared in the inde- 


pendence of the fuperior nobility; added alſe 


the 
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the effects of their own inſolence to the deſpo- 
tiſm of ſo many ſovereigns; and the people, 
wearied out by ſufferings, and rendered deſpe- 
rate by oppreſſion, at times attempted to revolt. 
But being parcelled out into ſo many different 
ſtates, they could never perfectly agree, either 
in the nature, or the times of their complaints. 
The inſurrections, which ought to have been ge- 
neral, were only ſucceſſive and particular. In 
the mean time, the lords, ever uniting to 
avenge their common cauſe as maſters, fell with 
irreſiſtible advantage on men who were di- 
vided; the people were thus ſeparately, and by 
force, brought back to their former yoke; and 
_ liberty, that precious offspring, which requires 
ſo many favourable circumſtances to foſter it, 
was every where ſtifled in its birth“. 

At length, when by conqueſts, by eſcheats, 
or by treaties, the ſeveral provinces came to be 
re-untted + to the extenſive and continually i in- 
a ereaſing 


* It may be ſeen in Mezeray, how the Flemings, at the 
time of the great revolt which was cauſed, as he ſays, 4 by 
« the inveterate hatred of the nobles (les gentils-hommes) 
« 2gainſt the people of Ghent,” were cruſned by the union 
of almoſt all the nobility of ns Mezeray, inks | 
of Charles VI. 

t The word re- union FOR = in the French line; or - 


C hiſtory, 5 
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creaſing dominions of the monarch, they bes 


came ſubjeQ to their new maſter, already trained | 
| to 


hiſtory, the reduction * province to an immediate de- 
pendence on the crown. The French lawyers, who 
were at all times remarkably zealous for the aggrandiſe- 
ment of the crown (a zeal which wonld not have been 
blamedble; If it had been exerted only in the ſuppreſſion 
of lawleſs ariſtocracy) always contended that when a 
province once came into the poſſeſſion of the king, even 
any Private dominion of his before he acceded to the 
throne, it became re- united for ever: the Ordonnance of 
 Moulins, in the year 1466, has fince given a thoraugh 
ſanction to theſe principles. The re- union of a province 
might be occaſioned, firſt, by the caſe juſt mentioned, of 
the acceſſion of the poſſeſſor of it to the throne; thus, at 
the acceſſion of Henry IV. (the ſiſter of the late king be- 
ing excluded by the Salic law) Navarre and Bearn were 
re- united. Secondly, by the felony of the poſſeſſor, when 
the king was able to force by dint of arms, the judg- 
ment paſſed by the judges he had appointed: thus the 
ſmall lordſhip of Lambouillet was ſeized upon by Hugh 
Capet: on which authors remark that it was the firſt do- 
minion that was re-united : and the duchy of Normandy 
was afterwards taken in the ſame manner by Philip Au- 
guſtus from John king of England, condemned for the 
murder of Arthur duke of Britanny. Thirdlys by the laſt 
will of the poſſeſſor: Provence was re - united in this man- 
ner, under the reign of Louis XI. Fourthly, by inter- 
marriages: this was the caſe of the county of Champagne, 
under Philip the Fair; and of Britanny under Francis I. 
Fifthly, by the allure of heirs of the blood, and ſome- 

times 
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to obedience. The few privileges which the 
cities had been able to preſerve were little re- 
ſpected by a ſovereign who had himſelf entered 
into no engagement for that purpoſe; and, as 
the re- unions were made at different times, the 
king was always in a condition to overwhelm 
every new Province that accrued to him, with 
the weight of all thoſe he already poſſeſſed. 

As a farther conſequence. of theſe differences 
between the times of the re-unzons, the ſeveral 
parts of the kingdom entertained no views of 


times of "FE male: thus Burgundy was ſeited upon by 
Louis XI. after the death of Charles the Bold, duke of that 
province. Laſtly, by purchaſes : thus Philip of Valois 
purchaſed the barony of Montpellier; Henry IV. the 
marquiſate of Saluces ; Louis XIII. the principality of 
Sedan, &. | 
Theſe different provinces, which with others united, or 
re- united; after a like manner, now compoſe the Frencli 
monarchy, not only thus conferred on their reſpective ſo- 
vereigns different titles, but alſo differed from each other 
with reſpect to the laws which they followed, and till 
follow : the one are governed by the Roman law, and are 
called Pays de droit ecrit 3 the others follow particular 
cuſtoms; which in proceſs of time have been ſet down in 
writing, and are called Pays de droit coutumier. In thoſe 
provinces the people had, at times, purchaſed privileges 
from their princes, which in the different provinces were 
alſo different, according to the wants and temper of the 
e who granted them. ; 


ee aſſiſting 
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aſſiſting eachother, When ſome reclaimed theis 
privileges, the others, long ſince reduced to ſub- 
jection, had already forgotten theirs. Beſides, 
theſe privileges, by reaſon of the differences of 
the governments under which the provinces 
had formerly been held, were alſo almoſt every 
where different: the circumſtances which hap- 
pened in one place thus bore little affinity to 
thoſe which fell out in another; the ſpirit of 
union was loft, or rather had never exiſted: 
each province, reſtrained within its particular 
bounds, only ſerved to infure the general ſub- 
miſſion; and the ſame cauſes which had reduced 
that warlike, fpirited nation, to a yoke of ſubs 
jection, concurred alſo to keep them under it. 
Thus liberty periſhed in France, becauſe it 
wanted a favourable culture and proper ſitua- 
tion. Planted, if I may ſo expreſs myſelf, but 
juſt beneath the ſurface, it preſently expanded, 
and ſent forth ſome large ſhoots; but having 
taken no root, it was 5 plucked up. In 
England, on the contrary, the ſeed lying at a 
great depth, and being covered with an enor- 
mous weight, teemed at firſt to be ſmothered ; 
but it vegetated with the greater force; it im- 
bibed a more rich and abundant nouriſhment; 
its ſap and juice became better af milated, and 


| it A Es and filled up with its roots the 
whole 


+ « 
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whole body of the ſoil. It was the exceſſive 
power of the king which made England free, 
becauſe it was this very exceſs that gave riſe to 
the ſpirit of union, and of concerted reſiſtance. 
Poſſeſſed of extenſive demeſnes, the king found 
himſelf independent; veſted with the moſt 
formidable prerogatives, he cruſhed at pleaſure 
the moſt powerful barons in the realm: jt was 
only by cloſe and numerous confederacies, 
therefore, that theſe could reſiſt his tyranny; 
they even were compelled to aſſociate the peo- 
ple in them, and make them partners of public 
liberty. | 

Aſſembled with their vaſſals in their gest 
halls, where they diſpenſed their hoſpitality, 
deprived of the amuſements of more poliſhed 
nations, naturally inclined, beſides, freely to 
_ expatiat&on objects of which their hearts were 
full, their converſation naturally turned on the 
injuſtice of the public impoſitions, on the ty⸗ 
fanny of the judicial proceedings, and, above 


all, on the deteſted foreſt laws. 


Deſtitute of an opportunity of cavilling 
Piney the meaning of laws, the terms of which 
were preciſe, or rather diſdajning the reſource 
of ſophiſtry, they were naturally led to examine 
into the firſt principles of ſociety; they in- 
Rom into the foundations of human authority, 

C 3 | and 
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and became convinced, that power, when its 
object is not the good of thoſe who are ſubject 
to it, is nothing more than the right of thestrong- 
est, and may be repreſſed by the exertion of a 
fimilar right. 

The different orders of the feudal govern- 
ment, as eſtabliſhed in England, being con- 
| netted by tenures exactly fimilar, the ſame 
maxims which were laid down as true againſt 
the lord paramount in behalf of the lord of an 
upper fief were likewiſe to be admitted againſt 
the latter, in behalf of the oyyner of an inferior 
fief. The ſame maxims were alſo to be applied 
to the poſſeſſor of a ſtill lower fief: they farther 
deſcended to the freeman, and to the peaſant; 
and the ſpirit of liberty, after having circulated 
through the different branches of the feudal 
ſubordination, thus continued to flow through 
ſucceſſiye homogeneous channels; it forced a 
paſſage to itſelf into the remoteſt ramifications ; 
and the principle of primeval equality became 
every where diffuſed and eſtabliſhed. A ſacred 
principle, which neither injuſtice nor ambition 
can eraſe; which exiſts in every breaſt, and, 
to exert itſelf, requires only to be awakened 
among the numerous and oppreſſed claſſes of 
mankind. | | | 

But when the barons, whom their perſonal 

con 
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Sent ee had at firſt cauſed to be treated | 


with caution and regard by the ſovereign, be- 
gan to be no longer fo, when the tyrannical 
laws of the conqueror became ſtil] more ty-- 
rannically executed, — the. confederacy, for 
which the general oppreſſion had paved the 
way, inſtantly took place. The lord, the vaſ- 
ſal, the inferior vaſfal, all united. They even 
implored the aſſiſtance of the peaſants and cot- 
tagers; and that haughty averſion with which 
on the continent the nobility repaid the induſ- 
trious hands which fed them, was, in England, | 
compelled to yield to the prefling neceflity of 
fetting bounds to the royal authority. 

The people, on the other hand, knew that 
the cauſe they were called upon to defend was 
a cauſe common to all; and they were fenſible, 
beſides, that they were the neceſſary ſupporters 
of it. Inſtructed by the example of their lead- 
ers, they ſpoke and ſtipulated conditions for 
. themſelves : they inſiſted that, for the future, 
every individyal ſhould be entitled to the pro- 
tection of the law; and thus did thoſe rights 
with which the lords had ſtrengthened them- 
ſelves, in order to oppoſe the tyranny of the 
crown, become a bulwark which was in time 
to reſtrain their OWN. - 
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CHAP. II. 


A second Advantage England had over France » 
: formed one undivided Hale. 


Ir was in the reign of Henry: the Firſt, 


about forty years after the conqueſt, that we 


ſee the above cauſes begin to operate. This 

prince having aſcended the throne to the ex- 
cluſion of his elder brother, was ſenſible that he 
had no other means to maintein his power than 
by gaining the affection of his ſubjects; but, at 


the ſame-time, he perceived that it muſt be 


the affection of the whole nation: he, therefore, 
not only mitigated the rigor of the feudal laws 
in favour of the lords, but alſo annexed as a 
condition to the charter he granted, that the 
lords ſhould allow the ſame freedom to their. 


| reſpective vaſſals. Care was even taken to 


aboliſh thoſe laws of the conqueror which lay 


heavieſt on the lower claſſes of the people X. 
Under 


* Amongſt others, the law of the Curfeu, It might 
be matter of curious diſcuſſion to inquire what the Anglo- 
Saxon government would in proceſs of time have become, 
and of courſe the government of England he, at this pre- 

| \ ſent 
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Under Henry the Second, liberty took a 
forthe ſtride; and the ancient trial by jury, 
a mode of procedure which is at preſent one 
of - the moſt valuable parts of the Engliſh 
law, made again, "_— 0 its * 
pearance. „„ 

But theſe cauſes, which had warked but 
ſilently and flowly under the two Henrys, who 


were princes in ſome degree juſt, and of great 


capacity, manifeſted themſelves at once under 
the deſpotic reign of king John. The royal 
prerogative, and the foreſt laws, having been 
exerted by this prince to a degree of exceſſive 
ſeverity, he ſoon. beheld a general confederacy 
formed againſt him:—and here we muſt obſerve 
another circumſtance, highly advantageous, as 
well as peculiar to England. | 
England was not, like France, an aggrega= 
tion of a number of different ſovereignties: 


feat time, if the event of the conqueſt | had never taken 
place ; which, by conferring an immenſe as well as un- 
uſual power on the head of the feudal ſyſtem, compelled the 


nobility to contract a laſting and ſincere union with the 


people. It is very probable that the Engliſh government 


would at this day be the ſame as that which long prevailed 


in Scotland, where the king and nobles engroſled, jointly 


Sf - 4 


or by turns, the whole power in the ſtate, the ſame as in 


Sweden, the ſame as in Denmark countries whence the 
Anglo-Saxons came. 


It 
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it formed but one ſtate, and acknowledged 
but one maſter, one general title. The ſame 
laws, the fame kind of dependence, conſe- 


. quently the ſame notions, the ſame intereſts, 


prevailed throughout the whole. The extre- 
mities of the kingdom could, at all times, 
unite to give a check to the exertions of an 
unjuſt power. From the river Tweed to Portſ- 
mouth, from Yarmouth to the Land's-End, all 


was in motion: tne agitation increaſed from 


the diſtance like the rolling waves of an exten- 
five ſea; and the monarch, left to himſelf, 
and deſtitute of reſources, ſaw himſelf attack- 
ed on all ſides by an univerſal combination of 
his ſubjects. 

No ſooner was the ſtandard ſet up againſt 
John, than his very courtiers forſook him. 
In this ſituation, finding np part of his king- 
dom leſs irritated againſt him than another, 
having no detached province which he could 
engage in his defence by promiſes of pardon 
or of peculiar conceſſions, the. trivial though 
never-failing reſources of government, he was 
compelled, with ſeven of his attendants, all that 
remained with him, to ſubmit himſelf to the diſ- 


poſal of his ſubjects, - and he ſigned at Runing 


Mead“ the charter of the Foreſt, together 


* Anno 1215. 


Witty 
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with that famous charter, which, from its ſupe- 
rior and extenſive importance, is denominated 
Magna Charta. N 

By the former, the moſt tyrannical part of 
the foreſt laws was aboliſhed ; and by the lat- 
ter, the rigour of the feudal laws was greatly 
mitigated in favour of the lords. But this 
charter did not ſtop there ; conditions were 
alſo ſtipulated in favour of the numerous body 
of the people who had concurred to obtain it, 
and who claimed, with ſword in hand, a ſhare 
in that ſecurity it was meant to eſtabliſh, It was 
hence inſtituted by the Great Charter, that the 
ſame ſervices which were remitted in favour of 
the barons ſhould be in like manner remitted 
in favour of their vaſſals. This charter more- 
over eſtabliſhed an equality of weights and 
meaſures throughout England; it exempted the 
merchants from arbitrary impoſts, and gave 
them liberty to enter and depart the kingdom 
at pleaſure: it even extended to the loweſt or- 
ders of the ſtate, ſince it enacted, that the vil- 
lain, or bondman, ſhould not be ſubject to the 
forfeiture of his implements of tillage. Laſtly, 
by the twenty-ninth article of the ſame char- 
ter, it was enacted, that no ſubje& ſhould be 
exiled, or in any ſhape whatever moleſted, 
either in his perſon or — otherwiſe than 


by 
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by judgment of his peers, and according to the 
law of the land*,—an article fo important; 
that it may be ſaid to comprehend the whole 
end and defign of political ſocieties: and from 
that moment the Engliſh would have been a 
free people, if there were not an immenſe di- 
ſtance between the making of wh, and the 


| —— of them. 


- But though this charter warited moſt of 
thoſe ſupports which were neceſſary to inſure 
reſpect to it —though it did not fecure to the 
poor and friendleſs any certain and legal meth- 


ods of obtaining the execution of it (pro- 


viſions which numberleſs tranſgreſſions alone 
could, in proceſs of time, point -out),—yet it 
was a prodigious advance towards the eſta- 
bliſhment of public liberty. Inſtead of the 
general maxims reſpecting the rights of the 
people and the duties of the prince (maxims 
againſt which ambition perpetually contends, 
and which it ſometimes even openly and abſo- 


* & Nullus liber homo capiatur, vel impriſonetur, vel 
* giſſeſie tur de libero tenemento ſuo, vel libertatibus, vel 
% liberis conſuetudinibus ſuis; aut utlagetur, aut exuletur, 
aut aliquo modo deſtruatur; nec ſuper eum ibimus, neg 
« fyper eum mittemus, niſi per legale judicium parium 
1 ſuorum, vel per legem terræ. Nulli vendemus, nulli 
« negabimus, aut differemus, juſtitiam vel rectum.” Mage 
Chart. cap. xxix. | 
| lutely 
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lately denies), here was ſubſtituted a written 
law, that is, a truth admitted by all parties, 
which no longer required the ſupport of argu- 
ment. The rights and privileges of the indi- 
vidual, as well in his perſon as in his property, 
became ſettled axioms. The Great Charter, at 
arſt enacted with ſo much ſolemnity, and after- 
wards confirmed at the beginning of every ſuc# - 
ceeding reign, became like a general banner 
perpetually ſet up for the union of all claſſes 
of the people; and the foundation was laid on 
which thoſe equitable laws were to riſe, which 
offer the ſame aſſiſtance to the poor and weak, 
as to the rich and powerful“. Bs 
5 Under 

* The reader, to be more, fully convinced of the 
reality of the caufes to which the liberty of England has 
been here aſcribed, as well as to the truth of the obſer- 
vations made at the ſame time on the ſituation of the peo- 
ple of France, needs only to compare the Great Charter, 
fo extenſive in its proviſions, and in which the barons 
ſtipulated in favour even of the bondman, with the treaty 
concluded between Lewis the Eleventh and ſeveral of the 
princes and peers of France, entitled, 4 treaty made at 
St. Maur, between the dukes of Normandy 7  Calabre, Bre- 
tagne, Bourbonmois, Auvergne, Nemours; the counts of Cha- 
wolois, Ar Magna, and St. Pol, and other princes of France, 
ien up in spport A the public good, of tlie one part ; and 
Sing Lewis the Eler enth of the other, October 29, 1465, 
In this treaty, which was made in order to terminate a 
war that was called the war for the public good (pro bon 
2 f | ; pubs 
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Under the long reign of Henry the Third; 
the differences which aroſe between the king 
and the nobles rendered England a fcene of 
confulion. Amidſt the viciſſitudes which the 


fortune of war produced in their mutual con- 


flicts, the people became ſtill more and more 
ſenſible of their importance, and ſo did, in con- 
ſequence, both the king and the barons alſo. 
Alternately courted by both parties, they ob- 
tained a confirmation of the Great Charter, and 
even the addition of new privileges, by the 
ſtatutes of Merton and of Marlebridge. But I 
haften to reach the grand epoch of the reign of 
Edward the Firſt, —a prince, who, from his nu- 


merous and prudent laws, has been denomi- 


nated the Engliſh Juſtinian. | 
Poſſeſſed of great natural talents, and ſuc- 
ceeding a prince whoſe weakneſs and injuſtice 
had rendered his reign unhappy, Edward was 
ſenſible that nothing but a ſtrict adminiſtration 
of juſtice, could, on the one fide, curb a nobt- 
lity whom the troubles of the preceding reign 
had rendered turbulent, and, on the other, ap- 


publico), no proviſion was made but concerning the parti- 
cular power of a few lords: not a word was inſerted in 
favour of the people. This treaty may be ſeen at large in 
the pieces. justiſicatixts annexed to the Mimoires de Philippe 
de Comines. | | 


pe ale. 
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peaſe and conciliate the people, by ſecuring the 
property of individuals. To this end, he made 
juriſprudence the principal object of his atten- 
tion; and ſo much did it improve under his 
care, that the mode of proceſs became fixed 
and ſettled; Judge Hale going even fo far as 
to affirm, that the Engliſh laws arrived at once, 
et quasi per saltum, at perfection, and that there 
has been more improvement made in them dur- 
ing the ust thirteen years of the reign of Ed- 
ward, than all the ages fince his time have done. 
But what renders this zra particularly inter- 
eſtingy is, that it affords the firſt inſtance of the 
admiſſion of the deputics of towns and bo- 
roughs into* parliament. 
Edward, continually engaged in wars, either 
againſt Scotland or on the continent, ſeeing 
moreover his demeſnes conſiderably diminiſhed, 
was frequently reduced to the molt preſſing ne- 
ceſſities. But, though, in conſequence of the 
ſpirit of the times, he frequently indulged him- 
ſelf in particular acts of injuſtice, yet he per- 
ceived that it was impoſſible to extend a general 
oppreſſion over a body of nobles, and a people, 


* T mean their legal origin; for the earl of Leiceſter, 
who had uſurped the power during part of the preced- 
ing reign, had called ſuch deputies up to parliament be- 


fore. | 
who 
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who ſo well knew how to unite in a common 
cauſe. In order to raiſe ſubſidies, therefore, he 
was obliged to employ a new method, and to 
endeavour to obtain, through the conſent of the 
people, what his predeceſſors had hitherto ex- 
pected fromitheir own power. The ſheriffs were 
ordered to invite the towns and boroughs of 
the different counties to ſend deputies to par- 
lament, — and it is from this æra that we 
are to date the origin of the houſe of com- 
mons*. : : 
It muft be confeſſed, 3 that theſe 
deputics of the people were not, at firft, poſ- 
ſeſſed of any eonſiderable authority. They were 
far from enjoying thofe extenſive privileges 
which, in theſe days, conſtitute the houſe of 
commons a collateral part of the government : 
they were in thoſe times called up only to pro- 
vide for the wants of the king, and approve 
of the reſolutions taken by him and the aſſem- 
bly of the lordsF. But it was nevertheleſs 
a yo 


* Anno 1295. 

+ The end mentioned in the fummons ſent to the lords, 
was de arduis negotiis regni tractaturi et consilium mmpen- 
zuri: the ſummons ſent to the commons was, ad facien- 
dum et consentiendum. The power enjoyed by the latter 
was even inferior to what they might have expected from 
the ſummons ſent to them: In moſt of the ancient ſta- 

tutes 
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a great point gained, to have obtained the 
right of uttering their complaints, aſſembled | 


in a body and in a legal way—to have acquired, 
inſtead of a dangerous reſource of inſurrec- 


tions, a lawful and regular mean of influencing 


the motions of the government, and thenceforth 
to have become a part of it. Whatever diſad- 


vantage might attend the ſtation at firſt allotted | 


to the repreſentatives of the people, it was ſoon 
to be compenſated by the preponderance the 


people neceſſarily acquire, when they are ena- 
| bled to act and move with method, and elpe- 


cially with concert f. 


And 


\ 


e tutes they. are n6t ſo much as ; name; and in edel 4 
even when they are mentioned, they are diſtinguiſhed as 
% p*itjoners merely, the aſſent of the lords being expreſſed 


in contradiſtinction to the requeſt of the commons.“ See 


on this ſubject the Preface to the Collection of the Statutes 
at large, by Ruff head, and the authorities quoted therein. 


+ France had indeed alſo her aſſemblies of the general 


eſtates of the kingdom, in the ſame manner as England had 
her parliament; but then it was only the deputies of the 
towns within the particular domain of the crown, that is, 
for a very ſmall part of the nation, who, under the name of 
the third estate, were admitted in thoſe eſtates; and it is 
eaſy to conceive that they acquired no great influence in an 
aſſembly of n who gave the law to their lord para- 
| 3 mount. 


| 
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And indeed this privilege of | naming re- 
preſentatives, inſignificant as it might then ap- 


pear, preſently manifeſted itſelf by the moſt 


conſiderable effects. In ſpite of his reluctance, 
and after many evaſions unworthy of ſo great 
a king, Edward was obliged to confirm the 
Great Charter; he even confirmed it eleven 
times in the courſe of his reign. It was more- 


over enacted, that whatever ſhould be done 


contrary to it, ſhould be null and void ; that 


it ſhould be read twice a year in all cathedrals; 


and that the penalty of excommunication ſhould 
be denounced Joy any one who ſhould pre- 
ſume to violate it“. 

At length he converted into an eſtabliſned 
law a privilege of which the Engliſh Had hi- 
therto had only a precarious enjoyment; and, 
in the ſtatute de tallagio non concedendo, he de- 
creed, that no tax ſhould be laid, nor impoſt 
levied, without the joint confent of the lords 


and commons f. A moſt een e 
5 0 


mount. Hence, when theſe diſappeared, the maxim bonne 
immediately eſtabliſhed, The will of the king is the will of the 
law. In Old French, Que veut le roy, ce veut la log. 


* Confirmationes Chartarum, cap. 2, 3, 4. 


1 Nullum tallagium vel auxilium, per nos, vel ha- 
& redes * in regno noſtro ponatur ſeu levetur, ſine 


6 yoluntate 
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this, which, in conjunction with Magna Charta, 1 
forms the baſis of the Engliſh conſtitution, If 
from the latter the Engliſh are to date the origin 
of their liberty, from the former they are to 
date the eſtabliſhment of it; and as the Great 
Charter was the bulwark that protected the 
freedom of individuals, ſo was the ſtatute in 
queſtion the engine which protected the charter 
itſelf, and by the help of which the people were 
thenceforth to make legal conqueſts oyer the 
authority of the crown. 

This is the period at which we maſt "SO in 
order to take a diſtant view, and contemplate 
the different proſpect which the reſt of Europe 
then preſented. 

The efficient cauſes of unkind were daily 
operating and gaining ſtrength. The independ- 
ence of the nobles on the one hand, the igno- 
rance and weakneſs of the people on the other, 
continued to be extreme: the feudal govern- 
ment ſtill continued to diffuſe oppreſſion and 
miſery; and ſuch was the confuſion of it, that it 
even took away all hopes of amendment. 

France, ſtill bleeding from the extravagance 
of a nobility inceſſantly engaged in groundleſs 
% yoluntate et afſenſu archiepiſcoporum, epiſcoporum, 


«4 comitum, baronum, militum, burgenſium, et aliorum 
46 liberorum hom” de regno noſtro. Stat. an. 24 Ed. I. 


D 2 wars, 


36 THE CONSTITUTION 


wars, either with each other, or with the king, 
vas again deſolated by the tyranny of that ſame 
nobility, haughtily jealous of their liberty, or 
rather of their anarchy * The people, op- 
preſſed by thoſe who ought to have guided and 
protected them, loaded with inſults by thoſe 
who exiſted by their labour, revolted on all 
ſides. But their tumultuous inſurrections had 
ſcarcely any other object than that of giving 
vent to the anguiſh with which their hearts 
were full. They had no thoughts of entering 
into a general combination; ſtill leſs of chang- 
ing the form of the government, and laying a 
regular plan of public liberty. 

Having never extended their views beyond 
the fields they cultivated, they had no concep- 
tion of thoſe different ranks and orders of men, 
of thoſe diſtint and oppoſite privileges and 
prerogatives, which are all neceſſary ingredients 


Not contented with oppreſſion, - they added inſult. 
« When the gentility,” ſays Mezeray, „ pillaged and 
« committed exactions on the peaſantry, they called the 
« poor ſufferer, in derifion, Jaques bonhomme (good mati 
„% James). This gave riſe to a furious ſedition, which 
„was called the Jaquerie, It began at Beauvais in the year 
- 8 1357, extending itſelf into moſt of the provinces of 
« France, and was not appeaſed but by the deſtruction of 
“ part of thoſe unhappy victims, thouſands of whom were 


* ſlaughtered.” _ VVV 
| of 
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of a free conſtitution. Hitherto confined to 
the ſame round of ruſtic employments, they 
little thought of that complicated fabric, which 
the more informed themſelves cannot but with 
difficulty comprehend, when, by a concurrence 
of favourable circumſtances, the ſtructure has 
at length been reared, and ſtands . N to 
their view. | 

In their ſimplicity they ſaw no athen "TORE | 
for the national evils than the general eſtabliſh- 
ment of the regal power, that is, of the autho- 
rity of one common uncontrouled maſter, and 
only longed for that time, which, while it gra- 
tified their revenge, would mitigate their ſuffer- 
ings, and reduce to the ſame level both the op- 
preſſors and the oppreſſed. 

The nobility, on the other hand, bent ſolely 
on the enjoyment of a momentary independ- 
ence, irrecoverably loſt the affection of the 
only men who might in time ſupport them; 
and, equally regardleſs of the dictates of hu- 
manity and of prudence, they did not perceive 
the gradual and continual advances of the royal 
authority, which was ſoon to overwhelm them 
all. Already were Normandy, Anjou, Langue. 
doc, and Touraine, re- united to the crown; 
Dauphiny, Champagne, and part of Guienne, 
were ſoon to follow : France was doomed at 


D 3 length 
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length to ſee the reign of Lewis the Eleyenth ; 


to ſee her general eſtates firſt become uſeleſs, 


and be afterwards aboliſhed. 

It was the deſtiny of Spain alſo t to behold 
her ſeveral kingdoms united under one head; 
—ſhe was fated to be in time ruled by Fer- 


dinand and Charles the Fifth *®. And Ger- 


many, where an elective crown prevented the 


re- unions , was indeed to acquire a few free 


* 


cities; 


* Spain was originally divided into twelve kingdoms, 
beſides principalities, which, by treaties, and eſpecially 
by conqueſts, were collected into three kingdoms ; 
thoſe of Caſtile, Aragon, and Granada, Ferdinand the 


Fifth, king of Aragon, married Iſabella, queen of Caſ- 
tile; they made a joint conqueſt of the kingdom of Gra- 


nada; and theſe three kingdoms, thus united, deſcended, 
in 1516, to their grandſon Charles V. and formed the 
Spaniſh monarchy. At this æra, the kings af Spain be- 
gan to be abſolute; and the ſtates of the kingdoms of 
Caſtile and Leon, “ aſſembled at Toledo, in the month 
& of November, 1539, were the laſt in which the three 
orders met; that is, the grandees, the eccleſiaſtics, 
& and the deputies of the towns,” See Ferrara's "mn 
History of Spain. 

+ The kingdom of France, as it ſtood under Hugh 
Capet and his next ſucceſſors, may, with a great degree 
of exactneſs, be compared with the German Empire as 
it exiſts at preſent, and alſo exiſted. at that time: but the 
imperial crown of Germany having, through a conjunc- 
tion 


— 
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cities; but her people, parcelled into fo many 
different dommions, were deſtined to remain 
ſubje& to the arbitrary yoke: of ſuch of her 
different ſovereigns as ſhould be able to main- 
tain their power and independence. In a word, 
the feudal tyranny which overſpread the con- 
tinent did not compenſate, by any preparation 
of diſtant advantages, the preſent calamities it 
cauſed; nor was it to leave behind it, as it dis. 
appeared, any thing but a more regular kind 
of deſpotiſm. 
But in England, the ſame feudal ſyſtem, after 
having ſuddenly broken in like a flood, had de- 
poſited, and ſtill continued to depoſit, the noble 
ſeeds of the ſpirit of liberty, union, and ſober 
reſiſtance. So early as the times of Edward 
the tide was ſeen gradually to ſubſide: : the laws 
which protect the perſon and property of the 
individual began to make their appearance; 


tion of circumſtances, continued elective, the German 
emperor, though veſted with more high-ſounding pre- 
rogatives than even the kings of France, laboured under 


very eſſential diſadvantages : they could not purſue a plan 


of aggrandiſement with the ſame ſteadineſs as a line of 
hereditary ſovereigns uſually do; and the right to elect 
them, enjoyed by the greater princes of Germany, pro- 
cured a ſufficient power to theſe, to protect themſelves, 
as well as the leſſer 85 * the power of the 
crown. 


D 4 that 


ſ 


— = 
— — 
—— — N 


40 THE CONSTITUTION 


— — — us 


— 4 


that admirable conſtitution, the reſult of a 
threefold power, inſenſibly aroſe*; and the eye 
might even then diſcover the verdant ſummits 
of that fortunate region that was deſtined to be 
the ſeat of philoſophy and liberty, which are 


inſeparable companions. 


—— 


—— — — 
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* «© Now, in my opinion,” ſays Philippe de Comines, 
in times not much poſterior to thoſe of Edward the Firſt, 
and with the ſimplicity of the language of his times, 
<« among all the ſovereignties I know in the world, that 
« in which the public good is beſt attended to, and the 
« Jeaſt violence exerciſed on the people, is that of Eng- 
% land,” Memoires de Comines, tom. 1, lib, v. chap, xix, 
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CHAP. 1IL 
The Subject continued. 


TEE repreſentatives of the nation, and of 
the whole nation, were now admitted into 
parliament : the great point therefore was 
gained, that was one day to procure them the 
great influence which they at preſent poſſeſs ; 
and the ſubſequent reigns afford continual in- 
ſtances of its ſucceſſive growth. 

Under Edward the Second, the commons be- 
gan to annex petitions to the bills by which they 
granted ſubſidies: this was the dawn of their le- 
giſlative authority. Under Edward the Third, 
they declared they would not in future acknow- 
| ledge any law to which they had not expreſsly 
aſſented. Soon after this, they exerted a privi- 
lege, in which conſiſts, at this time, one of the 
great balances of the conſtitution : they im- 
peached, and procured to be condemned, ſome 
of the firſt miniſters of ſtate. Under Henry | 
the Fourth, they refuſed to grant ſubſidies before 
an anſwer had been given to their petitions. In 
a word, every event of any conſequence was at- 
tended with an increaſe of the power of the 


commons; 
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commons ;—increaſes indeed but ſlow and gra- 
dual, but which were peaceably and legally 
effected, and were the more fit to engage the 
attention of the people, and coaleſce with the 
ancient principles of the conſtitution. 
Under Henry the Fifth, the nation was en- 


tirely taken up with its wars againſt France ; 


and in the reign of Henry the Sixth began the 
fatal conteſts between the houſes of York and 
Lancaſter. The noiſe of arms alone was now 
to be heard: during the ſilence of the laws al- 
ready in being, no thought was had of enacting 
new ones: and for thirty years together Eng- 


land prefents a wide ſcene of ſlaughter and 


deſolation. 

At length, under 1 the Seventh, who, 
by his intermarriage with the houſe of York, 
united the pretenſions of the two families, a 
general peace was re-eſtabliſhed, and the pro- 
ſpect of happier days ſeemed to open on the 
nation, But the long and violent agitation 
under which it had laboured was to be fol- 
lowed by a long and painful recovery. Henry, 
mounting the throne with ſword in hand, and in 


great meaſure as a conqueror, had promiſes 


to fulfil, as well as injuries to avenge, In the 


mean time, hs people, wearied out by the ca- 


lamities 
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lamities they had undergone, and longing only 
for repoſe, abhorred even the idea of reſiſtance; 
ſo that the remains of an almoſt exterminated 
nobility beheld themſelves left defenceleſs, and 
abandoned to the mercy of the ſovereign. 

The commons, on the other hand, accuſtom- 
ed to act only a ſecond part in public affairs, 
and finding themſelves bereft of thoſe who had 
| hitherto been their leaders, were more than ever 
afraid to form, of themſelves, an oppoſition, 
Placed immediately, as well as the lords, under 

the eye of the king, they beheld themſelves 
_ expoſed to the ſame dangers. Like them, there- 
fore, they purchaſed their perſonal ſecurity at 
the expenſe of public liberty ; and in reading 
the hiſtory of the two firſt kings of the houſe of 
Tudor, we imagine ourſelves reading the rela- 
tion given by Tacitus of Tiberius and the 
Roman ſenate “. | 

The time, therefore, eme to bs nd 
at which England muſt ſubmit, in its turn, to 
the fate of the other nations of Europe. All 
thoſe barriers which it had raiſed for the defence 
of its liberty ſeemed to have only been able to 
| poſtpone the inevitable effects of power. 


* Quito quis illustrior, tanto magis fulsi ac festinantes. 
But 


* 
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But the — their ancient laws, 
of that great charter ſo oſten and ſo ſolemnly 
confirmed, was too deeply impreſſed on the 
minds of the Engliſh to be effaced by tranſitory 
evils. | Like a deep and extenſive ocean, which 
preſerves an equability of temperature amidſt 
all the viciſſitudes of ſeaſons, England ſtill re- 
tained thoſe principles of liberty which were 
fo univerſally diffuſed through all orders of the 


people, and they required only a proper op- 


portunity to manifeſt themſelves, 
England, beſides, ſtill continued to poſſeſs the 


immenſeadvantageof being one undivided ſtate. 


Had it been, like France, divided into ſeveral 


diſtinct dominions, it would alſo have had ſe- 


veral national aſſemblies. Theſe aſſemblies, 
being convened at different times and places, 


for this and other reaſons, never could have 


acted in concert; and the power of withhold- 
ing ſubſidies, a power ſo important when it is 
that of diſabling the ſovereign, and binding 
him down to inaction, would then have only 
been the deſtructive privilege of irritating a 
maſter who would have eaſily found means to 
obtain ſupplies from other quarters. 

The different parliaments, or aſſemblies of 
theſe ſeveral ſtates, having thenceforth no means 


of 
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of recommending themſelves to their ſovereign, 


but their forwardneſs in complying with his 
demands, would have vied with each other in 
granting what it would not only have been fruit- 


leſs, but eyen highly dangerous, to refuſe. The 


king would not have failed ſoon to demand, as 
a tribute, a gift he muſt have been confident 
to obtain; and the outward form of conſent 


would have been left to the people only as 
an additional means of en them with- 


out danger. | 

But the king of England continu; even in 
the time of the Tudors, to have but one aſſem- 
bly before which he could lay his wants, and 
apply for relief. How great ſoever the increaſe 


of his power was, a ſingle parliament alone 
could furniſh him with the means of exerciſing | 


it; and whether it was that the members of this 


parliament entertained a deep ſenſe of their ad- 


vantages, or whether private intereſt exerted 
itſelf in aid of patriotiſm, they at all times 


vindicated the right of granting, or rather re- 


fuſing ſubſidies; and, amidſt the general wreck 
of every thing they ought to have held dear, 
they at leaſt clung obſtinately to the plank 
which was deſtined to prove the- inftrument of 
their preſervation... 


Under 
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Under Edward the Sixth, the rd tyratt- 


nical laws againſt high-treaſon, inſtituted under 


Henry the Eighth, his predeceſſor, were aboliſh- 


ed, But this young and virtuous prince having 
ſoon paſſed away, the blood-thirſty Mary aſto- 


niſhed the world with cruelties, which nothing 
but the fanaticiſm of a part of her * could 
have enabled her to execute. | 
Under the long and brilliant reign of Eliza- 
beth, England began to breathe a-new ; and 
the proteſtant religion, being ſeated once more 
on the throne, brought with it ſome more free- 
dom and toleration. | 
The Star-chamber, that effectual ment 
of the tyranny of the two Henrys, yet continu- 
ed to ſubſiſt: the inquiſitorial tribunal of the 
high commiſſion was even inſtituted; and the 
yoke of arbitrary power lay ſtill heavy on the 
ſubje&. But the general affection of the people 
for a queen, whoſe former misfortunes had 
created ſuch a general concern, the imminent 


_ dangers which England eſcaped, and the ex- 


treme glory attending that reign, leſſened the 
ſenſe of ſuch exertions of authority as would, 


 In*theſe days, appear the height of tyranny, 


and ſerved at that time to juſtify, as they 


ſtill do excuſe, a — whoſe great talents, 


— 
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though not her principles of government, ren- 
der her worthy of being ranked among the 
greateſt ſovereigns. 

Under the reign of the Stuarts, the nation 
began to recover from its long lethargy. James 
the Firſt, a prince rather imprudent than tyran- 
nical, drew back the veil which had hitherto 
diſguiſed ſo many uſurpations, and made an 
oſtentatious diſplay of what his predeceſſors had 
been contented to enjoy. | 

He was inceſſantly aſſerting, that the autho- 
rity of -kings was not to be controuled, any 
more than that of God timſelf. Like Him, 
they were omnipotent; and thoſe privileges to 
which the people ſo clamorouſly laid claim, as 
their inheritance and birth-right, were no more 
than an effect of the grace and toleration of 
his royal anceſtors *. 

Thoſe principles, hitherto only ftently . 
ed i in the cabinet, and in the courts of juſtice, 
had maintained their ground in conſequence 
of this very obſcurity. . Being now announced 
from the throne, and reſounded from the 
pulpit, they ſpread an univerſal alarm. Com- 
merce, beſides, with its attendant arts, and, 
above all, that of printing, diffuſed more ſalu- 

* See his declaration made in 3 in the years 
1610 and 1621. 


tary 


48 THE CONSTITUTION 


tary notions throughout all orders of the peo- 
ple; a new light began to riſe upon the na- 
tion; and the ſpirit of oppoſition frequently 
diſplayed itſelf in this reign, to which the Eng- 
lin monarchs had not, for a long time paſt, 
been accuſtomed. _ | 
But the ſtorm, which was duly e in 
clouds during the reign of James, began to 
mutter under Charles the Firſt, his ſucceſſor; 
and the ſcene which opened to view, on the 
acceſſion of that prince, preſented the * 
formidable aſpect. 
The notions of religion, by a ſi lk con- 
currence, united with the love of liberty: the 
ſame ſpirit which had made an attack on the 
eſtabliſned faith, now directed itſelf to polities: 
the royal prerogatives were brought under the 
fame examination as the doctrines of the 
church of Rome had been ſubmitted to; and 
as a ſuperſtitious religion had proved unable 
to ſupport the teſt, ſo neither could an au- 
thority, pretended I be 5 to 
bear it. | | 
'The commons, on the other hand, were re- 
covering from the aſtoniſhment into which the 
extinction of the power of the nobles had, at 
firſt, thrown them. Taking a view of the ſtate 


of the nation, and of their own, they became 
ſenſible 
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ſenſible of their whole ſtrength : they deter- 
mined to make uſe of it, and to repreſs a power 
which ſeemed, for ſo long a time, to have level - 
led every barrier. Finding among themſelves 
men of the greateſt capacity, they undertook 
that important taſk with method and by conſti- 
| tutional means; and thus had Charles to cope 
with a whole nation put in motion and directed 
by an aſſembly of ſtateſmen. 4 
And here we muſt obſerve how different 
were the effects produced in England, by the 


annihilation of the power of the nobility, _ 


from thoſe which the ſame event had produced 
in France. — 

In France, where, in coterjtzants of the di- 
viſion of the people, and of the exorbitant pow- 
er of the nobles, the people were accounted 
nothing when the nobles themſelves were ſup- 
preſſed, the work was completed. 

In England, on the contrary, where the no- 

bles ever vindicated the rights of the people 
| equally with their own,—in England, where 
the people had ſucceſſively acquired moſt ef- 
fectual means of influencing the motions of the 
government, and aboye all were undivided, 
when the nobles themſelves were caſt to the 
ground, the body of the people ſtood firm, and 
maintained the public liberty. 
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The unfortunate. Charles, however, was to- 
tally ignorant of the dangers which ſurrounded 
him. Seduced by the example of the other ſo- 
vereigns of Europe, he was not aware how dif- 
ferent, in reality, his ſituation was from theirs: 
he had the imprudence to exert with rigour an 
authority which he had no ultimate refources 
to ſupport : an union was at laſt effected in the 
nation; and he ſaw his enervated prerogatives 
diſſipated with a breath“. By the famous act, 


It might here be objected, that when, under Charles the 
Firſt, the regal power was obliged to ſubmit to the power of 
the people, the king poſſeſſed other dominions beſides Eng- 
land, viz. Scotland and Ireland, and therefore ſeemed to en- 
Joy the ſame advantagesas the kings of France, that of reign- 
ing over a divided empire or nation, But, to this it is to 
be anſwered, that, at the time we mention, treland, ſcarcely 
civiliſed, only increaſed the neceſſities, and conſequently the 
dependence, of the king: while Scotland, through the con- 
junction of peculiar circumſtances, had thrown off her obe- 
dience. And though thoſe two ſtates, even at preſent, bear 
no proportion to the compact body of the kingdom of Eng- 
land, and ſeem never to havè been able, by their union with 
it, to proeure to the king any dangerous refources, yet the 
circumſtanees which took place in both at the time of the re- 
volution, or ſince, ſufficiently prove that it was no unfavour- 
able circumſtance to Engliſh liberty, that the great criſis of 
the reign of Charles the Firſt, and the great advance which 
the conſtitution was to make at that time, ſhould precede 
the period at which the king of England might have been 
able to call i in the aſſiſtance of two other kingdoms, | 


called 
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called the Petitionof Right, and another poſterior | 
act, to both which he aſſented, the compulſory 
loans and taxes, diſguiſed under the name of be- 
necolences, were declared to be contrary to law; 
| arbitrary impriſonments, and the exerciſe of the 
martial law, were aboliſhed ; the court of high 
commiſſion, and the ſtar-chamber, were ſup- 
preſſed “; and the conſtitution, freed from the 
apparatus of deſpotic powers with which the Tu- 
dors had obſcured it, was reſtored to its ancient 

| luſtre. Happy had been the people, if their 
leaders, after having executed ſo noble a work, 
had contented themſelves with the glory of be- 
ing the benefactors of their country. Happy 
had been the king, if, obliged at laſt to ſubmit, 
his ſubmiſſion had been ſincere, and if he had 
become ſufficiently ſenſible that the only re- 
ſource he had left was the affection of his ſubjects. 
But Charles knew not how to ſurvive the loſs 
of a power he had conceived to be indiſputable: 
he could not reconcile himſelf to limitations and 
reſtraints {01 injurious, accordio g to his notions, to 


* The AX ALA differed from all the other courts of 
law in this: the latter were governed only by the common 
law, or immemorial cuſtoms, and acts of parliament; 
whereas the former often admitted for law the proclama- 
tions of the king and council, and grounded its judgments 
upon them. The abolition of this tribunal, therefore, was 
juſtly looked upon as a great victory over regal authority. 
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ſovereign authority. His diſcourſe and condutt 
betrayed his ſecret deſigns; diſtruſt took poſſeſ- 
ſion of the nation; certain ambitiqus perſons 
availed themſelves of it to promote their own 
views; and the ſtorm, which ſeemed to have 
blown over, burſt forth anew. The contending 
fanaticiſm of perſecuting ſetts joined in the con- 
flict between regal haughtineſs and the ambition 
of individuals; the tempeſt blew from every 
point of the compaſs; the conſtitution was rent 
aſunder ; and Charles exhibited in his fall an 
awful example to the univerſe. 

The royal power being thus annihilated, the 
Engliſh made fruitleſs attempts to fubſtitute a 
republican government in its ſtead. © It was a 
curious fpeCtacle,” ſays Monteſquieu, © to be- 
hold the vain efforts of the Engliſh to eſtabliſh 
« among themſelves a democracy.” Subjected, at 
firſt, to the power of the principal leaders in the 
long parliament, they ſaw that power expire, 
only to paſs without bounds into the hands of a 
protector. They ſaw it afterwards parcelled out 
among the chiefs of different bodies of troops; 
and thus ſhifting without end from one kind of 
ſubjection to another, they were at length con- 
vinced, that an attempt to eſtabliſh liberty in 
a great nation, by making the people interfere 
in the common buſineſs of government, is, of all 

attempts, 
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attempts, the moſt chimerical; that the autho- 
rity of all, with which men are amuſed, is in re- 
ality no more than the authority of a few power- 
ful individuals who divide the republic among - 
themſelves; and they at laſt reſted in the boſom _ 
of the only conſtitution which is fit for a great 
ſtate and a free people; I mean that in which a 
choſen number deliberate, and a ſingle hand ex- 
ecutes; but in which, at the ſame time, the pub- 
lic ſatisfaction is rendered, by the general re- 
lation and arrangement of things, a neceſſary 
condition of the duration of government. 

Charles the Second, therefore, was called 
over; and he experienced on the part of the peo- 
ple that enthuſiaſm of affection which uſually 
attends the return from a long alienation. He 
could not, however, bring himſelf to forgive 
them the inexpiable crime of which he looked 
upon them to have been guilty. He ſaw with 
the deepeſt concern that they ſtill entertained 

their former notions with regard to the nature 
of the royal prerogative; and, bent upon the 
recovery of the ancient powers of the crown, 
he only waited for an opportunity to break thoſe 
promiſes which had procured his reſtoration. 

But the very eagerneſs of his meaſures fruſ- 
trated their ſucceſs. His dangerous alliances 
on the continent, and the extravagant wars in 

E 3 | which 
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which he involved England, joined to the fro- 
quent abuſe he made of his authority, betrayed 
his deſigns, The eyes of the nation were ſoon 
opened, and faw into his projects; when, con- 
vinced, at length, that nothing but fixed and 
irreſiſtible bounds can be an effectual check on 
the views and efforts of power, they reſolved 
finally to take away thoſe remnants of deſpo- 


tiſm which ſtill made a part of the pg er 


gative. 
The military ſervices due to the crown, the 


remains of the ancient feudal tenures, had been 
already aboliſhed: the laws againſtheretics were 


now repealed: the ſtatute for holding parlia- 


ments once at leaſt in three years was enacted: 
the ubeas Corpus act, that barrier of the ſubs 


ject's perſonal ſafety, was eſtabliſhed; and, ſuch 
was the patriotiſm of the parliaments, that it 


was under a king the moſt deſtitute of princi- 


Ple that liberty received its moſt efficacious | 


ſupports. 
At length, on the death of Charles, began 


a reign which affords a moſt exemplary leſſon 
both to kings and people. James the Second, 
a prince of a more rigid diſpoſition, though 
of a leſs comprehenſive underſtanding, than his 
late brother, purſued ſtill more openly the pro- 


ject which had N * ſo fatal to his 


family. 
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family. He would not ſee that the great altera- 
tions which had ſucceſhvely been effected in the. 
conſtitution rendered the execution of it daily 
more and more impracticablè: he imprudently 
ſuffered himſelf to be exaſperated at a reſiſtance 
he was in no condition to overcome; and, hur- 
ried away by a ſpirit of deſpotiſm, and a monk- 
1h zeal, he ran headlong againſt the rock 
which was to wreck his athens 
He not only uſed in his deset the 
alarming expreſſions of abſolute power and un- 
limited 1 not only uſurped to him- 
ſelf a right to diſpenſe with the laws; but more- 
over ſought to convert that deſtructive preten- 
ſion to the deſtruction of thoſe very laws which 
were held moſt dear by the nation, by endea- 
vouring to aboliſh a religion for which they had 
ſuffered the greateſt calamities, in order to eſta- 
bliſh on its ruins a mode of faith which repeated 
acts of the legiſlature had profcribed,—and 
proſcribed, not becauſe it tended to eſtabliſh in 
England the doctrines of tranſubſtantiation and 
purgatory, doctrines i in themſelves of no poli- 
tical moment, but becauſe the unlimited pow 
er of the ſovereign had always been made one 
of its principal tenets. ; 
To endeavour therefore to revive tacks a re- 
ligion, was not only a violation of the Jaws, but 
. E 4 was, 
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was, by one enormous violation, to pave the way 
for others of a ſtill more alarming nature, 
Hence the Engliſh, ſeeing that their liberty was 
attacked even in its firſt principles, had recourſe 
to that remedy which reaſon and nature point. 
out to the people, when he who ought to be 
the guardian of the laws becomes their de- 
ſtroyer; they withdrew the-allegiance which 
they had ſworn to James, and thought them- 
ſelves abſolved from their oath to a king who 
himſelf diſregarded the oath he had made to 
bis people. 7 
But, inſtead of a revolution like that which 
dethroned Charles the Firſt, which was effected 
by a great effuſion of blood, and threw the ſtate 
into a general and terrible convulſion, the de- 
thronement of James proved a matter of ſhort 
and eaſy operation. In confequence of the pro- 
greſſive information of the people, and the cer- 
tainty of the principles which now directed the 
nation, the whole were unanimous. All the ties 
by which the people were bound to the throne 
were broken, as it were, by one ſingle ſhock ; 
and James, who, the moment before, was a 
monarch ſurrounded by ſubjects, became at once 
a ſimple individual in the midſt of the nation. 
That which contributes, above all, to diſtin- 
guiſh this event as ſingular in the annals of man- 


kind, | 
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kind; is the moderation, I may even ſay, the le. 
gality, which accompanied it. As if to dethrone 
a king, who ſought to ſet himſelf above the 
laws, had been a natural conſequence of, and 
provided for, by the principles of government, 
every thing remained in its place; the throne 
was declared vacant, and a new line of ſucceſ- 
ſion was eſtabliſned. . 

Nor was this all; care was had to repair the 
breaches that had been made in the conſtitution, 
as well as to prevent new ones; and advantage 
was taken of the rare opportunity of entering 
into an original and expreſs compact ee 
king and people, 

An oath was required of the new keg 
More preciſe than had been taken by his pre- 
decefſors; and it was conſecrated as a perpe- 
tual formula of ſuch oaths. It was determined, 
that to impoſe taxes without the conſent of 
parliament, as well as to keep up a ſtanding 
army in time of peace, are contrary to law. 
The power, which the crown had conſtantly 
claimed, of diſpenſing with the laws, was 
aboliſhed. It was enaCted, that the ſub- 
je&, of whatever rank or degree, had a right 
to preſent petitions to the king*. Laſtly, 

12 the 
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the key-ftone was put to the arch, by tho 
final eſtabliſhment of the liberty of the 


preſs}. 


The revolution of 1689 1s therefore the third 
grand zra in the hiſtory of the conſtitution of 
England. The Great Charter had marked out 
the limits within which the royal authority 
ought to be confined; ſome outworks were raiſed 
in the reign of Edward the Firſt ; but it was at 
the revolution that the circumvallation was 
completed. - 

It was at this æra that the true principles 4 
civil ſociety were fully eſtabliſhed. - By the ex- 
pulſion of a king who had violated his oath, 
the doctrine of reſiſtance, that ultimate re- 
ſource of an oppreſſed psople, was confirmed 


of king William and Queen Mary, had ſramed a bill which 


contained a declaration of the rights which they claimed 
in behalf of the people, and was in conſequence called the 
Bill of Rights. This bill contained the articles above, as 
well as fome others; and having received afterwards the 


royal aſſent, became an act of parliament, under the title 


of An Act declaring the Rights and Liberlies of the Subjeci, 


and seltling the Succession of the Crown.—A. 1 William and 
Mary, Seſſ. 2. cap. 2. | 


+ The liberty of the preſs was, properly n eſta- 
bliſhed only four years afterwards, in conſequence of the 
refuſal which the parliament” made at that time to conti- 
nue any longer the reſtrictions which had before been ſer 
upon it. 


beyond 
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beyond a doubt. By the excluſion given to a 
family hereditarily deſpotic, it was finally deter- 


mined that nations are not the property of 


kings. The principles of paſſive obedience, the di- 
vine and indefeaſible right of kings, in a word, 


the whole ſcaffolding of falſe and ſuperſtitious 


notions, by which the royal authority had till 
then been ſupported, fell to the ground; and 
in the room of it were ſubſtituted the more ſolid 


and durable foundations of the love of order, 


and a ſenſe of the neceſſity of civil government 
among nd, 
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CHAP. IV. 
Of the Legislatice Power. 


If almoſt all the ſtates of Europe, chi will 
of the prince holds the place of law; and 
cuſtom has ſo confounded the- matter of right 
with the matter of fact, that their lawyers ge- 
nerally repreſent the legiſlative authority as eſ- 
ſentially attached to the character of king; and 
the plenitude of his power ſeems to them ne- 
geſſarily to flow from the very definition of his 


title. 
The 


/ 
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The Engliſh, placed in more favourable cir- 
cumſtances, have judged differently: they could 
not believe that the deſtiny of mankind ought 


to depend on a play of words, and on ſcho- 


laſtic ſubtilties; they have therefore annexed 
no other idea to the word Ving, or roy, a word 
known alſo to their laws, than that which the 
Latins annexed to the word rer, and the north- 
ern nations to that of cyning. 

In limiting therefore the power of their king, 
they have acted more conſiſtently with the ety- 
mology of the word; they have acted alſo more 
conſiſtently with reaſon, in not leaving the laws 
to the diſpoſal of the perſon who is already in- 
veſted with the public power of the ſtate; that 
is, of the perſon who lies under the greateſt and 
moſt important temptations to ſet himſelf above 
them. 

The baſis of the Engliſh conſtitution, the 
capital principle on which all others depend, is, 
that the legiſlative power belongs to parliament 
alone; that is to ſay, the power of eſtabliſhing 


laws, and of abrogating, changing, or explain- 


ing them. 
The conſtituent parts of parliament are, the 


king, the houſe of lords, - and the houſe of 


CONIMONSs 


- The 
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The houſe of commons, otherwiſe the af- 
ſembly of the repreſentatives of the nation, is 
compoſed of the deputies of the different coun- 
ties, each of which ſends two; of the deputies 
of certain towns, of which London, including 
Weſtminſter and Southwark, ſends eight— 
other towns, two or one; and of the deputies 
of the univerſities of Oxford and CH 
each of which ſends two. 

Laſtly, ſince the act of union, Scotland ſends 
forty-five deputies; who, added to thoſe juſt 
mentioned, make up the whole number five 

hundred and fifty-eight. Thoſe deputies, 
though ſeparately elected, do not ſolely repre- 


ſent the town or county that ſends them, as is 


the caſe with the deputies of the United Pro- 
vinces of the Netherlands, or of the Swiſs Can- 
tons; but, when they are once admitted, they 
repreſent the whole body of the nation. 

The qualifications required for being a men- 
ber of the houſe of commons are, for repreſent- 
ing a county, to be born a ſubject of Great Bri- 
tain, and to be poſſeſſed of a landed eſtate of fix 
hundred pounds a year; and of three hundred, 
for repreſenting a town or borough. | 

The qualifications required far being an 
elector in a county are, to be poſſeſſed, in that 

county, 
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HE county, of a freehold of forty ſhillings a year ,. 

With regard to electors in towns or boroughs; 
they muſt be freemen of them; a word which 

now ſignifies certain qualifications expreſſed in 
the particular charters. 

When the king has determined to -Memble 4 d 
ene he ſends an order for that purpoſe 
to the lord- chancellor, who, after receiving 

the ſame, ſends a writ, under the great ſeal of 
England, to the ſheriff of every county, direct- 
ing bim totake the neceſſary ſteps for the elec- 
tion of members ſor the county, and the towns 
and boroughs contained in it. Three days after 
the reception of the writ, the ſheriff muſt, in 
his turn, ſend his precept to the magiſtrates of 
the ' towns and boroughs, to order them to 
make their election within eight days after the 
reception of the precept, giving four days no- 
tice of the ſame. And the ſheriff himſelf muſt 
| proceed to the election for the county, not 
ſooner than ten days after the receipt of the 
writ, nor later than ſixteen. | 
The principal precautions, taken by the Jaw, 
to inſure the freedom of elections, are, that any 
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This freehold muſt have been poſſeſſed by the elector 
one whole year at leaſt before the time of election, except It 
j has devolved to him by inheritance, by marriage, by a laſt” 
will, or by promotion to an oikce, | 
| cCan- 


| OF ENGLAND. 0 64 

candidate, who, Aber the date of the writ, or 
even after the vacancy, ſhall have given enter- 
tainments to the electors of a black, or to any 
of them, in order to his being elected, ſhall be 
incapable of ſerying for that place in parlia- 
ment. That if any perſon gives, or promiſes to 


give, any money, employment, or reward, to 
any voter; in order to influence his vote, he, as 


well as the voter Himfelf, ſnall be condemned to 


pay a fine of five hundred pounds, and for ever 
diſqualified to vote and hold any office in any 
corporation, —the faculty, however, being re- 
ſerved to both, of procuring their indemnity for 
their own offence, by diſcovering ſome other 
offender of the ſame kinn. 
It has been moreover eſtabliſhed, that no 
lord. of parliament, or lord-lieutenant of a 
county, has any right to interfere in the elec- 
tions of e ee that any officer of the ex- 
ciſe, cuſtoms, &c. who ſhall preſume to inter- 
meddle in elections, by influencing any voter 
to give or withhold his vote, ſhall forfeit, one 
hundred pounds, and be difabled to hold any 
office. Laſtly, all ſoldiers quartered in a place 
where an election is to be made muſt move 
from it, at leaſt one day before the election, 
to the diſtance of two miles or more, and re- 
turn 
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turn not till one day after the election is fi- 


niſhed. 
The houſe of peers, or lords, is compoſed of 


the lords ſpiritual, who are the archbiſhops of 
Canterbury and of York, and the twenty-four 
biſkops; and of the lords temporal, whatever 
may be their reſpective titles, ſuch as dukes, 
marquiſles, earls, 8c. 

Laſtly, the king is the third conſtitutive part 
of parliament : it is even he alone who can 
convoke it; and he alone can diſſolve or pro- 
rogue it. The effect of a diſſolution is, that 
from that moment the parliament completely 
ceaſes to exiſt; the commiſſion given to the 
members by their. conſtituents is at an end 
and whenever a new meeting of parliament 
ſhall happen, they muſt be elected anew. A 
prorogation is an adjournment to a term ap- 
pointed by the king; till which the exiſtence 
of parliament is ſimply interrupted, and the 
function of the deputies ſuſpended. 

When the parliament meets, whether it be 
by virtue of a new ſummons, or whether, be- 
ing compoſed of members formerly elected, it 
meets again at the expiration for the term for 
which it had been prorogued, the king either 
goes to it in perſon, inveſted with the inſignia 
of 
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of his dignity, or appoints proper perſons to 
repreſent him on that occaſion, and opens the 
ſeſſion by laying before the parliament the ſtate 
of the public affairs, and inviting them to take 
them into conſideration. This preſence of the 
king, either real or repreſented, is abſolutely 
requiſite at the firſt meeting; it is it which gives 
life to the legiſlative OY 8 them 3 in 
action. 
The king having concluded his declaration, 
withdraws. The parliament, which is then 
legally intruſted with the care of the national 
concerns, enters upon its functions, and con- 
tinues to exiſt till it is prorogued, or diſſolved. 
The houſe of commons, and that of peers, 
aſſemble ſeparately: the latter, under the pre- 
ſidence of the lord- chancellor: the former, un- 
der that of their ſpeaker; and both ſeparately 
adjourn to ſuch days as they Ms think 
proper to appoint. | 

As each of the two deu has a negative 
on the propoſitions made by the W and 
there is, conſequently, no danger of their en- 
croaching on each other's rights, or on thoſe 
of the king, who has likewiſe his negative up- 
on them both, any queſtion judged by them 
conducive to the public good, without excep- 


tion, may be made the ſubject of their reſpec- 
F | tive. 
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tive deliberations. Such are, for inſtance, new 


limitations, or extenſions, to be given to the 
authority of the king; the eſtabliſhing of new 


laws, or making changes in thoſe already in 


being. Laſtly, the different kinds of public 
proviſions, or eſtabliſhments, — the various 
abuſes of adminiſtration, and their remedies, — 
become, in every ſeſſion, the object of the at- 
tention of parliament. | 

Here, however, an important obſervation 
muſt be made. All bills for granting money 
muſt have their beginning in the houſe of com- 
mons: the lords cannot take this object into 
their conſideration but in conſequence of a bill 
preſented to them by the latter; and the com- 
mons have at all times been fo anxiouſly tena- 
cious of this privilege, that they have never ſuf- 
fered the lords even to make any change in the 
money bills which they have ſent to them; 
and the lords are expected ſimply and ſolely 
either to accept or reject them. 

This excepted, every member, in each 
houſe, may propoſe whatever queſtion he thinks 
proper. If, after being conſidered, the matter 
is found to deſerve attention, the perſon wha 
made the propoſition, uſually with ſome others 
adjoined to him, is deſired to ſet it down in 
writing. If, after more complete diſcuſſions of 

| | the 
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the ſubject, the propoſition is carried in the af. | 
firmative, it is ſent to the other houſe, that they 

may, in their turn, take it into conſideration. If 

the other houſe reject the bill, it remains with- 
out any effect: if they agree to it, nothing re- 
mains wanting to its complete eſtabliſhment 
but the royal aſſent. | 

When there is no buſineſs that requires im- 
mediate diſpatch, the king uſually waits till 
the end of the ſeſſion, or at leaſt till a certain 
number of bills are ready for him, before he 
declares his royal pleaſure. When the time is 
come, the king goes to parliament in the ſame 
ſtate with which he opened it; and while he is 
ſeated on the throne, a clerk, who has a liſt of 
the bills, gives, or refuſes, as he reads, the 
royal aſſent. 

When the royal aſſent is given to a public 
bill, the clerk, ſays, le roy le vent. If the bill 
be a private bill, he ſays, $027 fart comme il est 
desire. If the bill has ſubſidies for its object, he 
ſays, le roy remercie ses loyaur sujets, accepte leur 
bentoolence et aussi le veut. Laſtly, if the king 
does not think proper to aſſent to the bill, the 
clerk ſays, le roy S'auiserd 5 which! is a mild way 
of giving a refuſal. 

It is, however, pretty ſingular, that the king 
of England ſhould make uſe of the French 

F 2 language 
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language to declare his intentions to his parlia- 
ment. 'This cuſtom was introduced at the con- 
queſt“, and has been continued, like other mat- 
ters of form, which ſometimes ſubſiſt for ages 
after the real ſubſtance of things has been alter- 
ed: and Judge Blackſtone expreſſes himſelf on 
this ſubject in the following words: © A badge, 
ce it muſt be owned (now the only one remain- 
© ing), of conqueſt; and which one would wiſh 
cc to ſee fall into total oblivion, unlefs it be re- 
« ſerved as a ſolemn memento to remind us 
© that our liberties are mortal, having once 
ee been deſtroyed by a foreign force.” | 
When the king has declared his different in- 
tentions, he prorogues the parliament. "Thoſe 
bills which he has rejected remain without 
force: thoſe to which he has aſſented become 
the expreſſion of the will of the higheſt power 
acknowledged in England: they have the 
ſame binding force as the &dits enregistres have 
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* William the Conqueror added to the other changes he 
introduced the abolition of the Engliſh language in all 
public as well as judicial tranſactions, and ſubſtituted to it 
the French that was ſpoken in his time: hence the number 
of old French words that are met with in the ſtyle of the. 
Engliſh laws. It was only under Edward III. that the 
Engliſh language began to be re-eſtabliſhed in the courts 
of juſtice, | 


In 
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in France“, and as the populiscita had in ancient 
Rome: in a word, they are laws. And though 
each of the conſtituent parts of the parliament 
might, at firſt, have prevented the exiſtence of 
thoſe laws, the united will of all the three 1 18 
now neceſſary to repeal them. 


* They call, in France, edits enregistrés, thoſe edits of 
the king which have been regiſtered in the court of parlia- 
ment. The word parliament does not, however, expreſs 
in France, as it does in England, the aſſembly of the 
eſtates of the kingdom. The French -parlemens are only 
courts of juſtice: that of- Paris was inſtituted in the ſame 
manner, and for the ſame purpoſes, as the aula regis was 
aſterwards in England, viz. for the adminiſtration of pub- 
lic juſtice, and for deciding the differences between the 
king and his barons: it was in conſequence of the judg- 
ments awarded by that court, that the king proceeded to 
ſeize the dominions of thoſe lords or princes againſt whom 
a ſentence had been paſſed, and, when he was able to effect 
this, united them to the crown. The parliament of Paris, 
as do-the other courts of law, grounds its judgments upon 
the edicts or ordonnances of the king, when jt has once 
regiſtered them. When thoſe ordonnances are looked upon 
as grievous to the ſubject, the parliament refuſes to regiſ- 
ter them; but this they do not from any pretenſion they 
have to a-ſhare in the legiſlative authority : they only ob- 
j ect that they are not ſatisfied that the ordonnance before 
them is really the will of the king, and then proceed to 
make remonſtrances againſt it; ſometimes the king defers to 
theſe; or, if he is reſolved to put an end to all oppoſition, he 
comes in perfon to the parlianent, there holds what they call 
un lit de justice, declares that the ordonnance before them is 
aral his will, and orders the proper officer to regiſter it. 
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CHAP. V. 
Of the Executive Porcer. 


WHEN the parliament is prorogued or 
diſſolved, it ceaſes to exiſt ; but its laws ſtill 
continue to be in force: the king remains 
charged with the execution of them, and is 
ſupplied with the neceſſary Power for that puf⸗ 
poſe. 
It is however to be obſerved that, though i in 
his political capacity of one of the conſtituent 
parts of the parliament, —that j is, with regard to 
the ſhare allotted to him in the legiſlatiye autho- 
rity,=the king is undoubtedly ſovereign, and 


only needs allege his will when he gives or re- 


fuſes his aſſent to the bills preſented to him; ; 


yet, in the exerciſe of his powers of govern- 


ment, he is no more than a magiſtrate; and the 
laws, whether thoſe that exiſted before him, 
or thoſe to which, by his aſſent, he has given 


being, muſt direct his conduct, and bind him 


equally with his ſubjetts. 
I. The firſt prerogative of the king, in his ca- 
pacity of ſupreme magiſtrate, has for its n 


the adminiſtration of Juſtice. | | 
| | 19. He 


or ENGLAND. Tt 
1*, He is the ſource of all judicial power in 
the ſtate: he is the chief of all the courts of 
law, and the judges are only his ſubſtitutes; 
every thing is tranſacted in his name; the judg- 
ments mult be with his foul; ack are e 
by his officers, 

25. By a fiction of the law, bel is e upon 
as the univerſal proprietor of the kingdom; he 
is in conſequence deemed direMly concerned in 
all offences; and, for: that reafon, proſecutions 
are to be carried on in his name in the'c courts. 
of law. i 1010 

3. He can pardon viſences, chat! is, remit 
the puniſhment that has been awarded | in con- 
ſequence of his proſecution. 5 

II. The ſecond prerogative of the king! is, hs 
be the fountain of honour, that is, the diftributor 
of titles and dignitjes; he creates the peers of 
the realm, as well as beſtows the different de- 
grees of inferior nobility. He moreover diſpoſes 
of the different offices, either . courts of 
law, or elſewhere. : 
III. The king is the kope of com: 

merce; he has the prerogative of regulating 
weights and meaſures; he alone can coin money, 
and can give a currency to foreign coin. 

IV. He is the ſupreme head of the church. 
In this s capacity he appoints the biſhops, and 
Fs the 
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the two archbiſhops; and he alone can convene 


the afſembly of the clergy. This aſſembly is 


formed, in England, on the model of the parlia- 
ment: the biſhops form the upper houſe: de- 
puties from the dioceſes, and from the ſeveral 
chapters, form the lower houſe : the aſſent of 
the king is likewiſe neceſſary to the validity of 
their abs, or canons; and the king can pro· 
rogue, or diſſolve, the conyocation. 

V. He is, in right of his crown, the gene- 
raliſſimo of all ſea or land forces whatever; he 
alone can levy troops, equip fleets, build for- 
treſſes, and fill all the poſts in them. 

VI. He is, with regard to foreign nations, 
the repreſentative and the depoſitary of all the 
power and collective majeſty of the nation: he 
ſends and receives ambaſſadors ; he contracts 
alliances ; and has the prerogative of declaring 


war, and of making peace, on whatever gon: 


ditions he thinks proper. 
VII. In fine, what ſeems to carry fo many 


powers to the height, is, its being a funda- 


mental maxim, that THE KING CAN DO NO 
WRONG: Which does not fignify, however, that 
the king has not the power of doing ill, or, as 


it was pretended by certain perſons in. former 


times, that every thing he did was lawful; but 


only that he is aboye the reach of all courts of 
law 
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law waves; and that his perſon i 18 facred and | 


inviolable. | 
CHAP. VL 


| The Boundaries which the Constitution has Set fo 
the Hoyal einn 


— 


In reading the foregoing enumeration of the 
powers with which the laws of England have 


intruſted the king, we are at a loſs to recon- 


cile them with the idea of a monarchy, which, 


we are told, is limited. The king not only 


unites in himſelf all the branches of the execu- 
tive power, — he not only diſpoſes, without con- 
troul, of the whole military power in the ſtate, 


but he is moreover, it ſeems, maſter of the 


law itſelf, ſince he calls up, and diſmiſſes, at 
his will, the legiſlative bodies. - We find him, 
therefore, at firſt fight, inveſted with all the 
prerogatives that ever were claimed by the 
moſt abſolute monarchs; and we are at a loſs 
to findsthat liberty which the Epgliſh joy ſo 
confident they poſſeſs. 

But the repreſentatives of the Wet" gil 
have, —and that is ſaying enough,—they ſtill have 
in their hands, now that the conſtitution is fully 
eſtabliſhed, the ſame powerful weapon which 

| I | hag 
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has enabled their anceſtors to.eſtabliſh it. It is 
ſtill from their liberality alone that the king can 
obtain-ſubſidies; and in theſe days, when every 
thing is rated by pecuniary eſtimation, —when 
gold is become the great moving ſpring of af- 
fairs, — it may be ſafely affirmed; that he who 
depends on the will of other men, with regard 
to fo important an article, is (whatever his 
power may: be in other PIP in a ane of 
1 dependence. 

This is the cafe of the wie of Evgland. He 
has, in tat capacity, and without da grant of 
his people, ſcarcely any revenue. A few here- 
ditary duties on the exportation of wool, which 
_ -ffince the eftabliſhment of manufactures) are be- 

come tacitly extinguiſhed ; a branch of the ex- 
ciſe, which, under Charles the Second, was an- 
nexed to the crown as an indemnification for the 
military ſervices it gave up, and which, under 
George the Firſt, has been fixed to ſeven thou- 
ſand pounds; a duty of two ſhillings on every 
ton of wine imported; the wrecks of ſhips of 
which the owners remain unknown; *whales 
and ſturgeons thrown on the coaft; fwans ſwim- 
ming on public rivers; and a few other feudal 
relics, now compoſe the whole appropriated re- 
venue of the king, and are all that remain of 

the ancient inheritance of the crown, _ 
Ell! , The - 
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The king of England, therefore, bas the 
prerogative of commanding armies, and equip- 
ping fleets, but without the concurrence' of 
his parliament he cannot maintain them. He 
can beſtow places and employments,—but with. 
out -his parliament he cannot pay the ſalaries 
attending on them. He can declare war,—but 
without his parliament it is impoſſible for him 
to carry it on. In a word, the royal preroga- 
tive, deſtitute as it is of the power of impoſing. 
taxes, is like a yaſt body, which cannat of itſelf 
accompliſh its motions; or, if you pleaſe, it is 
like a ſhip completely equipped, but from 
| which the parliament can at pleaſure draw off 
the water, and leave it aground, and alſo ſet 
it afloat again, by granting ſubſidies. 

And indeed we ſee, that, ſince the eſtabliſn· 
ment of this right of che repreſentatives of 
the people, to grant or refuſe ſubſidies to the 
crown, their other privileges have been con- 
tinually increaſing. Though theſe repreſen- 
tatives were not, in the beginning, admitted 
into parliament but upon the moſt diſadvan- 
tageous terms, ret they ſoon. found means, by. 
Joining petitions to their money-bjlls, to have” 
a ſhare in framing thoſe laws by which they 
were in future to be governed; and this method 
of proceeding, which at firſt was only tolerated 

by 
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by 'the king, they afterwards converted into an 
expreſs right, by declaring, under Henry the 
Fourth, that they would not, thenceforward, 
come to any reſolutions with regard to ſub- 
ſidies, before the king had given a preciſe 
anſwer to their petitions. | 
In-ſubſequent times we ſee the commons 
h ſucceſsful, by their exertions of the 
ſame privilege, in their endeavours to lop off 
the deſpotic powers which ſtill made a part of 
the regal prerogative, Whenever abuſes of 
power had'taken place, which they were ſeri- 
ouſly determined to correct, they made griev- 


ances and suppties (to uſe the expreſſion of Sir 


Thomas Wentworth) £0 hand in hand together ; 
which always produced the redreſs of them. 
And in general, when a bill, in conſequence of 
its being judged by the commons eſſential to 
the public welfare, has been joined by them to 
a money bill, it has ſeldom failed to Nan in that 


agreeable W 


| CHAP. 


In mentioning the forcible uſe which the com- 


mons have at times made of their power of granting 
ſubſidies, by joining proviſions of à different nature to 
bills that had grants for their object, 1 only mean to 
ſhow the great efficiency of that power, which was the 
ſubject of this chapter, without pretending to ſay any 


thing as to the propriety of the meaſure. - The houſe of 
lords 


OF ENGLANB. 71 


CHAP. VII. 


The same subject continued. 


BUT this force of the prerogative of the 


commons, and the facility with which it may 
be exerted, however neceſſary they may have 
been for the firſt eſtabliſhment of the conſtitu- 
tion, might prove too conſiderable at preſent, 
when it is requiſite only to ſupport it. There 
might be the danger, that, if the parliament 


ſhould ever exert their privilege to its full ex- 
tent, the prince, reduced to deſpair, might 
reſort to fatal extremities; or that the 12! 


tution, which ſubſiſts only by virtue of its equi- 
librium, might in the end be ſubverted. 
Indeed, this is a caſe which the prudence of 
parliament has foreſeen. They have, in this 
reſpect, impoſed laws upon themſelves ; and, 


without touching the prerogative itſelf, they 


lords have even found it neceſſary (which confirms what 
is ſaid here) to form, as it were, a confederacy among 


themſelves, for the ſecurity of their legiſſative authority, 
againſt the unbounded uſe which the commons might 
make of their power of taxation; aud it has been made a 


ſtanding order of their houſe, to reject any bill whatſoever 


to which a money-bill has been tacked. 
| have 
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have moderated the exerciſe of it. A cuſtom 
has for a long time prevailed, at the beginning 
of every reign, and in the kind of overflowing 
of affection which takes place between a king 
and his firſt parliament, to grant the king a 
revenue for his life; a proviſion which, with 
reſpect to the great exertions of his power, 
does not abridge the influence of the commons, 
but yet puts him in a condition to ſupport the 
dignity of the crown, and affords him, who is 
the firſt magiſtrate in the nation, that inde- 
pendence which the laws inſure alſo to thoſe 
magiſtrates who are particularly intruſted with 
the adminiſtration of juſtice *. 

This conduct of the parliament provides an 


admirable remedy for the accidental diſorders 
of the ſtate. For though, by the wiſe diſtri- 


* The twelve judges. —Their commiſſions, which in 
former times were often given them durante bene placito, 
now muſt always * be made quumdiu se bene gesserint, and 
« their ſalaries aſcertained ; but upon an addreſs of both 
„ houſes it may be lawful to remove them.“ Stat. 13 
Will. III. c. 2. In the firſt year of the reign of his pre- 
ſent majeſty, it has been moreover enacted, that the com- 
miſſions of the judges ſhall continue in force, notwith- 
ſtanding the demiſe of the king: which has prevented their 
being dependent, with regard to their continuation in office, 
on the heir apparent. | os 
bution 
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bution of the powers of government, great 
uſurpations are become in a manner imprac- 
ticable, nevertheleſs it is impoſſible but that, 
in conſequence of the continual, though ſilent 
efforts of the executive power to extend itſelf, 
abuſes will at length ſlide: in. But here the 
powers, wiſely kept in reſerve by the parlia- 


ment; afford the means of remedying them. 
At the end of each reign, the civil liſt, and 


conſequently that kind of independence which 


it procured, are at an end. The ſucceſſor finds 
a a throne, a ſceptre, and a crown; but he finds 


neither power, nor even dignity; and before 
a real poſſeſſion of all theſe things is given him, 
the parliament have it in their power to take 
a thorough review of the ſtate, as well as cor- 

rect the ſeveral abuſes that may have crept in 
during the preceding reign: and thus the 


conſtitution may be 5: back to its firſt 


principles. 
England, therefore, by this means, enjoys one 
very great advantage,—one that all free ſtates 


have ſought to procure for themſelves; I mean 
that of a periocical reformation. But the ex- 


pedients which legiſlators have contrived for 
this purpoſe in other countries, have always, 


when attempted to be carried into practice, 
been found to be productive of very diſadvan- 


tageous 
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tageous conſequences. Thoſe laws which were 
made in Rome, to reſtore that equality which 
is the eſſence of a democratical government, 
were always found impracticable: the attempt 
alone endangered the overthrow of the repub- 
lic; and the expedient which the Florentines 
called ripigliar il stato proved nowiſe happier 
in its conſequences. This was becauſe all thoſe 
different remedies were deſtroyed beforehand, 
by the very evils they were meant to cure; and 
the greater the abuſes were, the more impoſh- 
ble it was to correct them. 
But the means of reformation which the par- 
liament of England has taken care to reſerve 
to itſelf, is the more effectual, as it goes leſs 
directly to its end. It does not oppoſe the 
uſurpations of prerogative, as it were, in front, 
— it does not encounter it in the middle of its 
career, and in the fulleſt fight of its exertion : 
but it goes in ſearch of it to its ſource, and to 
the principle of its action. It does not endea- 
vour forcibly to Ow it; it only enervates 
its ſprings. | 
What increaſes ſtill more the mildneſs of the 
operation, is, that it is only to be applied to the 
uſurpations themſelves, and paſſes by what 
would be far more formidable to encounter, 


the obſtinacy and * of the uſurpers. 
Every 
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Every thing is tranſacted with a new ſoye- 
reign, who, till then, has had no ſhare in public 
affairs, and has taken no ſtep which he may 
conceive himſelf bound in honour to ſupport. 
In fine, they do not wreſt from him what the 
good of the ſtate requires he ſhould give up: 
be himſelf makes the ſacrifice. 

The truth of all theſe obſervations is remark- | 
ably confirmed by the events that followed the 
reign of the two laſt Henrys. Every barrier 
that protected the people againſt the excurſi ons 
of power had been broke through. The par- 
liament, in their terror, had even enacted that 
proclamations, that is the will of the king, ſnould 
have the force of laws®: the conſtitution ſeem- 
ed really undone. Yet, on the firſt opportunity 
afforded by a new reign, liberty began again to 
make its appearance f. And when the nation, 
at length recovered from its long ſupineneſs, 
had, at the acceſſion of Charles the Firſt, another 
opportunity of a change of ſovereign, that enor- 
mous git of abuſes, which had been accumu- - 


„ Stat. 31 Hen. VIII. chap. 8. 

+ The laws concerning treaſon, paſſed under Henry the 
Eighth, which judge Blackſtone calls “an amazing heap of 
wild and new-fatgled treaſons,” were, together with the 
ſtatute juſt mentioned, repealed in the — of the 
reign of Edward VI. 5 


e. lating, 
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lating, or gaining ſtrength, during five ſucceſ- 
five reigns, was removed, and the ancient laws 


were reſtored. 


To which add, that this ſheond 1 
which was ſo extenſive in its effects, and might 
be called a new creation of the conſtitution, was 
accompliſhed without producing the leaſt con- 
vulſion. Charles the Firſt, in the ſame manner 
as Edward had done in former times“, aſſented 
to every regulation that was paſſed; and what- 
ever reluctance he might at firſt manifeſt, yet the 
act called the Petition of Right (as well as the 
bill which afterwards completed the work) re- 
ceived the royal ſanction without bloodſhed. 

It is true, great misfortunes followed; but 
they were the effects of particular circumſtances. 
During the time which proceeded the reign of 
the Tudors, the nature and extent of regal au- 
thority havingnever been accurately defined, the 
exorbitant power-of the princes of that houſe 
had gradually introduced political prejudices of 
even an extravagant kind: thoſe prejudices, 
having had a hundred and fifty years to take 
root, could not be ſhaken off but by a kind of 


Or, which is equally i in point, the duke of Somerfet 
his uncle, who was the regent of the b under the 


name of Protector. 


general 
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general convulſion; the agitation continued 


after the action, and was carried to exceſs by 
the religious quarrels that aroſe at that time. 


? 
Chap. VIII 
New Restrictions 5 


Taz 8 however, have f not entirely 
relied on the advantages of the great prero- 
gative with which the conſtitution has intruſted | 
them. N 
Though this prerogative is, in a manner, out 
ö of danger of an immediate attack, they have ne- 
vertheleſs ſhown at all times the greateſt jealouſy 
on its account. They never ſuffer, as we have ob- 
ſerved before, a money-bill to begin any-where 
but with themſelves; and any alteration that may 
be made in it, in the other houſe, is ſure to be 
rejected. If the commons had not moſt ſtrictly 
reſerved to themſelves the exerciſe of a prero- 
gative, on which their very exiſtence depends, 
the whole might at length have ſlidden into that 
other body,. which they might have ſuffered to 
ſhare in it equally with them. If any other per- 
ſons,” beſides the repreſentatives of the people, 
had a right to make an offer of the produce of 
62 . the 
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the labour of the people, the executive power 
would ſoon have forgot that it only exiſts for 


the e of the public *. 
Beſides, 


- 


As the-crown had the undiſ puted prerogative of aſſent- 
ing to, and diſſenting from, what bills it thinks proper, as 
well as of convening, proroguing, and diſſolving the par- 
liament, whenever it pleaſes, the latter have no aſſurance of 
having a regard paid to their bills, or even of being allow- 
ed to aſſemble, but what may reſult from the need the crown 
ſtands in of their aſſiſtance: : the danger, in that reſpect, 13 
even greater for the commons than for the lords, who en- 
joy a dignity which is hereditary, as well as inherent to their 
perſons, and form a permanent body in the ſtate ; whereas 
the commons completely vaniſh, whenever a diſſolution 
takes place: there is, therefore, no exaggeration in what 
has been ſaid above, that their very being depends on their 
power of granting ſubſidies to the crown. 

Moved by theſe conſiderations, and, no doubt, by a ſenſe 
of their duty towards their conſtituents, to whom this right 
of taxation originally belongs, the houſe of commons have 
at all times been very eareful left precedents ſhould be eſta- 
bliſhed, which might, in the moſt diſtant manner, tend to 
weaken that right. Henee the warmth, I might ſay the re” 
ſentment, with which they have always rejected even the 
amendments propofed by the lords in their money- bills. 
The lords, however, have not given up their pretenſion to 
make ſuch amendments; and it is only by the vigilance and 
conſtant predetermination of the commons to reject all al- 
teration whatever made in their money-bills, without even 
examining them, that this pretenſion of the lords is reduced 


to be an 'uſelets, and only dormant, claim, * firſt inſtance 
| "ot 
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Beſides, though this prerogative has of itſelf, 
we. may ſay, an irreſiſtible efficiency, the parlia- 
ment has neglected nothing that may increaſe it, 
or at leaſt the facility of its exerciſe; and though 
they bave allowed the general prerogatives of 
the ſovereign to remain undiſputed, they have 

in ſeveral caſes. endeavoured to reſtrain; the uſe 
he might make of. them, by entering with him 
into divers expreſs and ſolemn conventions for 
that purpoſe *.. 

Thus, the bing 3 18 ;ndiputabily oi with 
the excluſive right of aſſembling parliaments: 
yet he muſt aſſemble one, at leaſt once in three 
years; and this obligation on the king, which 
Was, we find, inſiſted upon hy the people in very 
early times, has been ſince confirmed by an act 
paſſed. in the ſixteenth Jear; of the; reign of 
Charles the Second. 5 

Moreover, as the moſt fatal ee 
might enſue, if las which might moſt materially 
of a miſunderſtanding between the two houſes, on that ac- 
count, was in the year 1671; and the reader may ſee at 
length, in Vol. I. of the Debates of the House of Commons, 
the reaſons that wereat that time alleged on bath ſides. 

*: Laws made to bind ſuch powers ina ſtate as have no 
ſuperior power by which they may be legally. compelled to 
the execution of them (for inſtance, the crown, as cireum- 
ſtanced in England), are nothing more than general conven- 
tions, or treaties, made with the body of the people. 


G3 7 | affect 


86 - THE CONSTIT UTION 


affect public liberty, could be enacted in 1 parlia- 
ments abruptly and imperfectly ſummoned, it 
has been eſtabliſhed that the writs for aſſem - 
bling a parliament muſt be iſſued forty days at 
leaſt before the firſt meeting of it. Upon the 
ſame principle it has alſo. been enacted, that the 
king cannot abridge the term he has once fixed 
for a prorogation, except in the two following 
caſes, viz. of a rebellion, or of imminent danger 
of a foreign invaſion; in both which caſes a 
Würden dg notice muſt be given *. 4 
Again, the king is the head of the church ; 
but he can neither alter the eſtabliſhed religion, 
or call individuals to an account for their:reli- 
gious opinions f. He cannot even profeſs the 
religion which the legiſlature has particularly 
orden; ; and the prince who ſhould profeſs it 
is declared incapable of inheriting, POSSESSFR, o 
enjoying the crown of these kingdoms}. 
The king is the firſt magiſtrate; but he can 
make no change in the maxims and forms con- 
ſecrated by lay: or cuſtom: he cannot eyen in- 


Pd 


* Stat. 30 Gi. T6285. | | 
+ The convocation, or afſembly of the clergy, of which | 
the king is the head, can only regulate ſuch affairs as are 
merely ecclefiaſtical; they cannot tquch the laws, cuſtoms, 
and ſtatutes, of the kingdom.— Stat. 25 Hen. VIII. c. 19. 


+ 1 Will. and M. ſtat. 2. c. 2. 


+ 
fluence, 
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fluence, in any caſe whatever, the deciſion of | 
cauſes between ſubje& and ſubject; and James 
the-Firſt, aſſiſting at the trial of a cauſe, was 
reminded by the judge, that he could deliver no 
opinion“. Laſtly, though crimes are proſecut- 
ed i in his name, he cannot refuſe to lend it to 
any particular d who haye complaints to 
prefer... 

The king has the privileges of coinin, 5 money; ; 
but he cannot alter the ſtandard. 

The king has the power of pardoning offend- 
ers; but he cannot exempt them from making 
a compenſation to the parties injured. It is even 
eſtabliſhed: by law, that, in a caſe of murder, 
the widow, or next heir, ſhall have a right to 
proſecute the murderer; and the king's pardon, 
whether it preceded the ſentence paſſed in eon- 
ſequence of ſuch proſecution, or whether jt be 


granted after it, cannot have 07 eſſe. 
| The 


WM Theſe principles kavdance been finds a an Lott arti- 
cle of an act of parliament ; the ſame which aboliſhed the 
ſtar-chamber, Be it likewiſe declared and enacted, by 
« the authority of this preſent parliament, that neither his 
& majeſty, nor his privy-council,. have, or ought to have, 
% any juriſdiction, power, or authority, to examine or 
+ draw into queſtion, determine, or diſpoſe of the lands, 
e tenements, goods, or chattels, of any of the ſubjects of 
„this kingdom.“ Stat. A. 16. Ch. I. cap. 10. $ 10. 
The method of proſecution mentioned here, is called 
| G4 an 
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| 1 The king has the military power; but ſtill, 
: with reſpect to this, he is not abſolute. It is 
true, in regard to the ſea-forces, as there is in 
them this very great advantage, that they can- 
not be turned againſt the liberty of the nation, 
at the ſame time that they are the ſureſt bulwark 
of the iſland, the king may keep them as he 
thinks proper; and in this reſpect he lies only 
under the general reſtraint of applying to par- 
liament for obtaining the means of doing it. 
But in regard to land-forces, as they may be- 
come an immediate weapon in the hands of 
power, for throwing down all the barriers, of 
public liberty, the king cannot raiſe them with- 
out the conſent of parliament. The guards of 
Charles the Second were declared anti- conſtitu- 
tional“; and James's army was one of the 
cauſes of his being dethroned f. 
In theſe times, however, when it is become | 
a cuſtom with princes to keep thoſe numerous 
_ armies, which ere as a pretext and means of 


an e it muſt be ſued within a year and 4 day after the 
completion of the crime, 
* He had carried them to the number at "whe e en 


men. 
+ A new ſanction has been given to the above reſtrifion 


in the ſixth article of the Bill of Rights: « A ſtanding 
army, without the conſent of parliament; i is againſt law,” 


oppr eſſing 


to K 
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oppreſling the people, a ſtate that would main- 
_ tain its independence is obliged, in a great 


| meaſure, to do the ſame. The parliament has 


therefore thought proper to eſtabliſh a ſtanding 

body of troops, which amounts to, about thirty 
thouſand men, of which the king has the com- 
mand. 

But this. army is only eſtabliſhed for one 
year; at the end of that term, it-is (unleſs res 
eſtabliſhed) to be 2h60. facto diſbanded; and as 
the queſtion, which then lies before parliament, 
is not, whether the army shall be dissolved, but 
whether it ſhall be established anew, as if it had 
never exiſted, any one of the three branches of 

the legiſlature may, by its Ae binder its 
continuance. ; 

Beſides, the funds for Uk: dare of f this 
body of troops are to be raiſed by taxes that 
never are eſtabliſhed for more than one year“; 
and it becomes likewiſe neceſſary, at the end of 
this term again, to eſtabliſh them f. In a word, 
this inſtrument of defence, which the circum+ 


The land-tax, and malt-tax, | | | 
+ It is alſo neceſſary that the parliament, when they re 
new the act called the Mutiny Act, ſhould authoriſe the dife 
ferent courts-martial to puniſh military offences and deſer« 
tion, It can therefore refuſe the king even the neceſſary 
power of military diſcipline, 
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ſtances of modern times have cauſed to be judg- 
ed neceſſary, being capable, on the other hand, 
of being applied to the moſt dangerous purpoſes, 
has been joined to the ſtate by only a flender 
thread, the knot of which may be ſlipped, on 
the firſt appearance of danger but 
Y But 
To theſe laws, or rather conventions, between king 
and people, I ſhall add here-the oath which the king takes 
at his coronation ; a compact which, if it cannot have the 


ſame preciſion as the laws'we have felated above, yet, in a 
manner, comprehends them all, and has the farther advan- 


tage of being declared with more ſolemnity. 


"INE archbishop or bishop Shi ny, Will you fie 
« promiſe and ſwear to govern the people of this kingdom 
« of England, and the dominijons thereto belonging, ac cord- 
« ing to the ſtatutes of parliament agreed on, and the laws 
« and cuſtoms of the ſame ?—The king or queen Shall | 5ay, I 
cc ſolemnly promiſe ſo to do.. 

& - Frchbishop or bishop. Will you, to your power, APY 
« law and juſtice, in mercy, to be executed in all Fany 
t judgments ?—Fing or queen. I will. | > 

« Archbishop or bishop. Will you, to the utmoſt of your 
ce power, maintain the laws of God, the true profeſſion of 
&« the gofpel, and the proteſtant reformed religion eſtabliſh- 
« ed by the law? And will you preſerve unto the biſhops 
and clergy of this realm, and to the churches committed 


4 10 their charge, all fuch rights and privileges as by law do 


% or ſhall appertain unto them, or any of them? Ki ing or 
« queen. All this J promiſe to do. 

Aller this, the king or queen, laying his c or her hard upon 

e the holy gospels, shall q The * which 1 have hero 

before 
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But theſe laws, which limit the king” s autho- 
rity, would not, of themſelves,” have been ſuf- 
ficient. As they are, afterall, only inteleQual. 
barriers, which it is poſſible that the king might 
not at all times reſpect, as the check which the 
commons have on his proceedings, by a refufal 
of ſubſidies, affects too much the whole ſtate 
to be exerted on every particular abuſe of his 
power; and laſtly, as even this means might-in 
ſome degree be eluded, either by breaking the 
promiſes which have procured ſubſidies, or 
by applying them to uſes different from thoſe 
for which they were appointed, the conſtitu- 
tion has beſides ſupplied the commons with a 
means of immediate oppoſition to the miſcon- 
duct of government, by giving Wenn a right to 
impeach the miniſters. 127 Fi cf 

It is true, the king himſelfe cannot be arraign- 
ed before judges ; becauſe if there were any 
that could paſs ſentence upon him, it would 
be they, 'and not -he, who muſt finally poſſeſs 
the executive power; but, on the other hand, 
the king cannot act without miniſters ; it is 
therefore thoſe miniſters,—that i is, thoſe indiſ- | 
penſable inſtruments,—whom they SEREL." | 


&« before bed I will benin and 25 80 help * | 
* God ! And then ghall kiss the book." · f 


. 
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If, for example, the publie money has been 
employed in a manner contrary to the declared 
mtention of thoſe who granted it, an impeach- 
ment may be brought againſt thoſe who had 
the managetnent of it. If any abuſe of power 
is committed, or in general any thing done 
contrary to the public weal, they proſecute 
thoſe who have been either the inftruments or 
the adviſers of the meaſure *. 

But who ſhall be the judges to decide in much 
a cauſe? What tribunal will flatter itſelf that it 
can give an impartial deciſion, when it hall 
ſee, appearing at its bar, the government itſelf 
as the accuſed, and the repreſentatives of the | 
people as the accuſers? 7 

It is before the houſe of peers that the ir 
has directed the commons to carry their accu- 
ſation; that is, before judges, whoſe dignity, on 
the one hand, renders them independent, and 
who, on the other, have a great honour to 
ſupport in that awful function, where they 
bave all the nation for ſpectators of their con- 
- * It was upon theſe principles that the commons, in the 
; beginning of this century, impeached the Earl of Oxford, 


who had adviſed the treaty of partition, and the Lord 
Chancellor ag who had affixed the gent ſeal to it. 


When 
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When the impeachment is brought to the | 
lords, they commonly order the perſon ac- 
cuſed to be impriſoned. On the day appoint- 
ed, the deputies of the houſe of commons, with 
the perſon impeached, make their appearanee: 
the impeachment is read in his preſence; coun- 
fel are allowed him, as well as time to prepare 
for his defence; and at the, expiration of this 
term, the trial goes on from day. to day, with 
open doors, and every thing 1s communicated 
in print to the public. 

But whatever advantage the Jovi grants to 
the perſon impeached for his juſtification, it is 
from the intrinſic merits of his conduct that he 
muſt draw hisarguments and proofs. It would 
be of no ſervice to him, in order to juſtify a cri- 
minal conduct, to allege the commands of the 
fovereign ; or, pleading guilty with reſpe& to 
the meaſures imputed to him, to produce the 
royal pardon *. It is againſt the adminiſtra- 


This point in ancient times was far | hh being clearly 
ſettled. In the year 1678, the commons having impeach- 

eck the Earl of Danby, he pleaded the king's pardon in 
bar to that impeachment : : great altercations enſued on that 
ſubje&, which were terminated by the diffolution of that 
parliament. It has been ſince enacted, (Stat. I and 13 
W. III. c. 2.) © that.no pardon n the great feal can 
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tion itſelf that the impeachment is carried on ; 
it ſhould therefore by no means interfere : the 
king can neither ſtop nor ſuſpend its courſe, but 


is forced<o behold, as an inactive ſpectator, the 


diſcovery of the ſhare which he may himſelf 
have had in the illegal proceedings of his fer- 
vants, and to hear his own ſentence in the « con- 
demnation of his miniſters. "oy 

An admirable expedient ! which, by remov- 
ing and puniſhing corrupt miniſters, affords an 
immediate remedy for the evils of the ſtate, 
and ſtrongly marks out the bounds within 
which power ought to be confined: which 
takes away the ſcandal of guilt and authority 
united, and calms the people by a great and aw- 
ful act of juſtice: an expedient, in this reſpect 
eſpecially, ſo highly uſeful, that it is to the want 
of the like that Machiavel attributes the ruin 


of his republic. | 
« be pleaded. 3 in bar to an impeachmen by the houſe of 


« commons.“ 

I once aitkeda (gentleman, very n in the laws of this 
country, if the king could remit the puniſhment of a man 
condemned in conſequence of an impeachment of the 
houſe of commons : he anſwered me, The tories will tell you 
the king can, and the whigs he cannot, But it is not per- 


| haps very material that the queſtion ſhould be decided: the 


great public ends are attained when a corrupt miniſter is 
removed with diſgrace, and the whole ſy ſtem of his prop 
ceedings e to the public eye. 


ö | But 
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But all theſe general precautions to ſhoe the 
rights of the parliament, that is, thoſe of the 
nation itſelf, againſt the efforts of the executive 


— 


power, would be vain, if the members them 


ſelves remained perſonally expoſed to them. 
Being unable openly to attack, with any ſafely 
to itſelf, the two legiſlative bodies, and, by a 
forcible exertion of its prerogatives, to make, as 
it were, a general aſſault, the executive power 


might, by g the ſame prerogatives, 


gain an entrance, and, ſometimes by intereſt, 


and at others by fear, guide the general will, Jl ; 


influencing that of individuals. 

But the laws which ſo effectually provide 
for the ſafety of the people, provide no leſs 
for that of the members, whether of the 
houſe of peers, or that of the commons, 
There are not known in England either thoſe 
commissaries whoare always ready to find thoſe 
guilty whom the wantonneſs of ambition points 
out, nor thoſe ſecret impriſonments which are, 


in other countries, the uſual expedients of go- 


vernment. As the forms and maxims of the 
courts of juſtice are ſtrictly preſcribed, and 
every individual has an invariable right to be 
: judged according to law, he may ns with- 
out fear the dictates of public virtue. Laftly, 
what crowns all theſe precautions, is Itz#"eing a 

| funda- 
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fundamental maxim, That the freedom of 
« ſpeech, and debates and proceedings in par- 
liament, ought not to be impeached or queſ- 
* tioned in any court or place out Pro _ 
ment “. 

The legiſlators, on the other hand, have not 
forgot, that intereſt, as well as fear, may im- 
poſe ſilence on duty. To prevent its effects, 
it has been enacted, that all perſons con- 
cerned in the management of any taxes creat- 
ed ſince 1692, commiſſioners of prize, navy, 
victualling-office, &c. comptrollers of the army 
accounts, agents for regiments, the clerks in 
the different offices of the revenue, any perſons | 
that hold any new office under the crown, 
created ſince 1705, or having a penſion under 
the crown, during pleaſure, or for any term of 
years, are incapable of being elected members. 
Beſides, if any member accepts an office under 


the crown, except it be an officer in the army or 


navy accepting a new commiſſion, his ſeat be- 
comes void; though ſuch member i is POE of 
N re- elected. 
Such are the precautions hitherto taken by the 
legiſlators, for preventing the undue influence 
of the great prerogative of diſpoſing of rewards 


+ Bill of Rights. Art. 9. 
— e 5 and 


Es or ENGLAND: 9Þ 


4 places: precautions which wool been ſuc- 
ceſſively taken, according as circumſtanceshave 


| ſhown them to be neceſſary; and which, we may 


thence ſuppoſe, are owing to cauſes powerful 


enough to produce the eſtabliffitnent of ne- 


ones, whenever circumſtances ſhall point out 


the neceſſity of them“. 


'* Nothing cin be a better proof of the efficacy of the” 


caufes that produce the liberty of the Engliſh, and which 


will be explained hereafter, than thoſe victories which the 


parliament from time to time gains over itſelf, and inf 


which the members, forgetting all views of private ambi- 


tion, only think of their intereſt as ſu bjeQs. 


Since this was firſt written, an excellent. regulation has : 
been made for the decifion of controverted elections. For: 


merly the houſe decided them in a very ſummaty manner; 
and the witneſſes were not examined upon oath. But, by an 
act paſſed a few years ago; the deciſion is, now to be left to 


a jury, or committee, of fifteen members, formed in the 


following manner. Out of the members preſent, who muſt 
not be leſs than one hundred, forty-nineare drawn by lots: 
out of theſe, each candidate irilesoff one alternately, till 

there remain only thirteen, who, with two others, named out 
of the whole houſe, one by each candidate, are to form the 
committee ; in order to ſecure the neceſſary number of a 


hundred members, all other buſineſs i in the houſe i is to be : 


Gufpended, till the above eee ae eomplited; 


f. 
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very cap. Ix. 


of private 47 or tle Liberty 1 Fidicts | 
duals. 


. Wi E "Movie hitheits aul treated of r geen 


liberty, that is, of the rights of the nation as 
a nation, and of its fart in the government. 
It now remains that we ſhould treat particu- 
larly of a thing without which this general 
tiberty, being abſolutely fruſtrated i in its object, 
would be ofly a matter of oſtentation, and 
even could not long ſubſiſt, 1 mean tho liderty | 
of individuals. 5 | 
Private liberty, es to the Siviſiew of 
the Engliſh lawyers, conſiſts, firſt; of the right 


of property, thati is, of the right of enjoying ex- 
cluſively the gifts of fortune, and all the va- 


rious fruits of one's induſtry. Secondly, of the 
right of personal security.. Thirdly, of the loco- 
motive faculty, taking the word liberty in its 
more confined ſenſe. 

Fach of theſe rights, ſay again the Engliſh 
lawyers, is inherent in the perſon of every Eng- 
liſhman; they are to him as an inheritance, and 


he cannot be deprived of them, but by virtue of 


a ſentence paſſed * to the laws of the 
f land. 


nd. And, indeed, as this right of inheritance 
is expreſſed in Engliſh by one word birth 
Tizht), the ſame as that which expreſſes the 
king's title to the crown, it has, in times of op- 
preſſion, heen often oppoſed to him as a right, 
doubtleſs of leſs extent, but ory a anion . 
to that of his Wwn. | 
One of the ie effects of hve right! of 
property is, that the king can take from his ſub- 
jects no part of what they poſſeſs; he muſt wait - 
till they themſelves grant it him: and this right, 
which, as we have ſeen before, is, by its conſe- 
quences, the bulwark that protects all the 
others, has moreover the immediate! effect of 
preventing one of the chief cauſes of oppreſſion. 
In regard to the attempts to which the right 
of property might be expoſed from one indi- 
ridual to another, I believe I ſhall have ſaid 
every thing, when I have obſerved, that there 
is no man in England who can oppoſe the ir- 
reſiſtible power of the laws,—that, as the judges 
cannot be deprived of their employments but on 
an accuſation by parliament; the effect of intereſt 
with the ſovereign, or with thoſe who approach 
his perſon, can ſcarcely influence their deciſions, 
-—that, as the judges themſelves have no power 
to paſs ſentence till the matter of fact has been ; 
ſertled by men nominated, we may almoſt ſay, at 
H2. the 
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the common choice of the parties“, all private 
views, and conſequently all reſpect of perſons, 
are baniſhed from the courts of juſtice. How- 
ever, that nothing may be wanting which may 
help to throw light on the ſubject I have under- 
taken to treat, I ſhall relate, in general, what 
is the law in civil matters, that has taken place 
in England. 

W hen the PandeQts were found at 3 
the clergy, who were then the only men that 
were able to underſtand them, did not neglect 
that opportunity of increafing the influence they 
had already obtained, and cauſed them to be re- 
ceived in the greater part of Europe. England, 
which was deſtined to have a conſtitution ſo dif- 
ferent from that of other ſtates, was to be farther 
diſtinguiſhed by its rejecting the Roman laws. 

Under William the Conqueror, and his im- 
mediate ſucceſſors, a multitude. of foreign ec- 
eleſiaſtics flocked tothe court of England. Their 
influence over the mind of the ſovereign, which, 
in the other ftates of Europe, as they were then 
conſtituted, might be confidered as matter of no 
great importance, was not fo in a country where 
the ſovereign being all powerful, to obtain influ- 

* Owing to the extenſive right of challenging jurymen, 
which isallowed to every perſon brought to his trial, — 


not very frequently uſed. 
ence 
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ence over Ali was to obtain power itſelf. The 
Engliſh nobility ſaw with the greateſt jealouſy, 
men of a condition ſo different from their own, 
veſted with a power, to the attacks of which 
they were immediately expoſed, and thought 
that they would carry that power to the height, 
if they were ever to adopt a ſyſtem of laws 
which thofe fame men ſought to introduce, and 
of which they would neceffarily become both 
the depoſitaries and the interpreters. 

It happened, therefore, by a ſomewhat fingu- | 
wa conjunction of circumſtances, that, to the 
Roman laws, brought oyer to England by 
monks, the idea of eccleſiaſtical power became 


aſſociated in the ſame manner as the idea of 


regal deſpotiſm became afterwards annexed to 
the religion of the ſame monks; when favoured 
by kings who endeavoured to cſtabliſh an arbi- 
trary government, The nobility at all times re- 
jected theſe laws, even with a degree of ill-hu- 
mour*; and the uſurper Stephen, whaſe in- 


* The nobility, under the reign of Richard II. declared 
in the French language of thoſe times, „Purce que le 
& roialme d'Engleterre n'ctoit devant ces heures, ne a Ven- 
« tent du roy notre ſeignior, et ſeigniors du parlement, 
* unques ne ſera, rule ne governs par la loy civil:“ viz. 
Inaſmuch as the kingdom of England was not before this 
time, nor according to the intent of the king our lord, and 
lords of parliament, ever ſhall be, ruled or governed by the 
civil law. -In Rich. Parlamento Hestmonasterii, Feb. 3. An. 2. 


N „ tereſt 
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-tereſt it was to conciliate their affections, went 
ſo far as to prohibit the ſtudy of them. | 
As the general diſpoſition of things brought 
about, as hath been above obſerved, a ſufficient 
degree of intercourſe between the nobility or 
gentry, and the people, the averſion to the Ro- 
man laws gradually ſpread itſelf far and wide; 
and thoſe laws, to which their wiſdom in many 
caſes, and particularly their extenſiveneſs, ought 
naturally to have procured admittance when the 
Engliſh laws themſelves were as yet but in their 
infancy, experienced the moſt ſteady oppoſition 
from the lawyers; and as thoſe perſons, Who 
ſought to introduce them, frequently renewed 
their attempts, there at length aroſe a kind af 
general combination amongſt the laity, to con- 
fine them to univerſities and monaſteries *. 
. 
It might perhaps be ſhown, if it belonged to the ſub- 
jet, that the liberty of thinking in religious matters, which | 
has at all times remarkably prevailed i in England, is owing 
to much the ſame cauſes as its political liberty: both per- 
haps are owing to this, that the ſame men, whoſe intereſt it 
is in other countries that the people ſhould be influenced by 
pre judices of a political or religious kind, have been in Eng. 
land forced to inform and unite with them. I ſhall here 
take occaſion to obſerve, in anſwer to the reproach made to 
the Engliſh, by preſident Henault, in his much eſteemed 
Chronological Hiſtory of France, that the frequent changes 
of religion which have taken place in England do not argue 


any ſervile diſpoſition in the people ; : they only prove the 
| equf⸗ 
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This oppoſition was carried ſo far, that For- 
teſcue, chief juſtice of the King's Bench, and 
afterwards chancellor, under Henry VI. wrote 
a book entitled De Laudibus Legum Angliæ, in 
which he propoſes to demonſtrate the ſuperiority 
of the Engliſh laws over the civil; and, that no- 
thing might be wanting in his arguments on that 
ſubject, he gives them the advantages of ſuperior 
antiquity, and traces their origin to a period 
much anterior to the foundation of Rome. 

This ſpirit has been preſerved even to much 
more modern times; and when we peruſe the 
many paragraphs which judge Hale has written 
in his Hiſtory of the Common Law, to proves | 
that, in the few caſes in which the civil law is 
admitted in England, it can have no power by 
virtue of any deference due to the orders of Juſ- 
tinian (a truth which certainly had no need of 
proof), we plainly ſee that this chief juſtice, who 
was alſo a very great lawyer, had, in this re- 
ſpect, retained ſomewhat of the heat of party. 

Even at preſent the Engliſh Iawyers attribute 
the liberty they enjoy, and of which other nations 


equilibrium between the then exiſting ſes: there was none 
but what might become the prevailing one, whenever the 7 
ſovereign thought proper to declare for it; and it was not 
England, as people may think at firſt fight; it was only its 
government which changed its religion, | 
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are deprived, to their having rejected, while 
thoſe nations have admitted, the Roman law; 
which is miſtaking the effect for the cauſe. It 
is not becauſe the Engliſh have rejected the Ro- 

man laws that they are free; but it is becauſe | 
they were free, or at leaſt becauſe there exiſted 
among them cauſes which were, in proceſs of 
time, to make them fo, that they have been able 
to reject the Roman laws. But even though 


they had admitted thoſe laws, theſe ſame cir- 
cumſtances, that have enabled them to reject the 


whole, would have likewiſe enabled them to re- 
je& thoſe parts which might not have ſuited 
them; and they would have ſeen, that it is very 
poſlible to receive the deciſions of the civil law 
on the ſubject of the servitutes urban et rustice, 
without adopting its principles with reſpect to 
the power of the emperors*. 

Of this the republic of Holland, where the 
civil law is adopted, would afford a proof, if 
there were not the ſtill more ſtriking one of 
the emperor of Germany, who, though, in the 
opinion of his people, he is the ſucceſſor tothe 
very throne of the CzsarsF, has not, by a great 


* What particularly frightens the Engliſh lawyers is L. 1. 
Eib. I. Tit. 4: Dig, wh PO Eyes * habet vi- 


gorem. 
+ The German word to expreſs the emperor's dignity 


is Cæsur, Kaifer. 
deal, 
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deal, ſo much power as a king of England; and 

the reading of the ſeveral treaties which deprive 

him of the power of nominating the principal . 
offices of the empire ſufficiently ſhows that Aa 
ſpirit of unlimited ſubmiſſion to monarchical 
power is no neceſſary conſequence of the ad- | 
miſſion of the Roman civil law. % ; 

| The laws therefore that have taken bee in 
England are what they call the untoritten law, 
alſo termed the common lat, and the s/atute law. 

The unwritten law is thus called, not be- 

| cauſe it is only tranſmitted by tradition from 
generation to generation, but becauſe it is not 
founded on any known act of the legiſlature. 
It receives its force from immemorial cuſtom, 
and, for the moſt part, derives its origin from 
adts of parliament enacted in the times which 
immediately followed the conqueſt ( particularly 
thoſe anterior to the time of Richard the Firſt), 
the originals of which are loſt. 

The principal objects ſettled by the common 
law, are the rulesof deſcent, the different meth- 
ods of acquiring property, the various forms 
required for rendering contracts valid; in all 
which points it differs, more or leſs, from the 

civil law. Thus, by the common law, lands 
deſcend to the eldeſt ſon, to the excluſion of all 


his 
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his. brothers and ſiſters; whereas, by the civil 
law, they are equally diyided between all the 
children: by the common law, property is 
transferred by writing ; but by the civil law, 
tradition, or actual une fool 18 Mafeaver re- 
quiſite, &c. 

The ſource from which the 527 gh of the 
common law are drawn is what is called pre- 
teritorum memorta eveniorum, and. is found in 
the collection of judgments that have been pafled 
from time immemorial, and which,as well as the 
| proceedings relative to them, are carefully pre- 
ſerved under the title of records. In order that 
the principles eſtabliſhed by ſuch, a ſeries of 
judgments may be known, extracts from them 
are, from time to time, publiſhed under the 
name of reports; and theſe reports reach, by a 
regular ſeries, ſo far back as the reign of Ed- 
ward the Second inc luſ vely. | 

Beſides this collection, which is pretty volu- 
minous, there are alſo ſome ancient authors of 
_ great, authority among lawyers ; ſuch as Glanoil, 
who wrote under thereign oi Henry the Second | 
Bracton, who wrote under Henry the Third— 
Fleia, and Lytlelton. Among more modern au- 
thors, is Sir Edward Coke, lord chief. juſtice 
of the King's Bench under James the Firſt, who 

. | has 
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has written four books of Inſtitutes, and is at 
preſent the oracle of the common law. 1 
The common law moreover comprehends 
ſome particular cuſtoms, which are fragments of 
the ancient Saxon laws, eſcaped from the diſaſter 
of the conqueſt; ſuch as that called Gavelkind,; 
in the county of Kent, by which lands are divid: 
ed equally between the ſons; and that called 
Borough English, by which, in ſome particular 
diſtricts, lands deſcend to the youngeſt ſon. | 
The civil law, in the few inſtarices where is 
is admitted, is likewiſe comprehended under the 
unwritten law, becauſe it is of force only ſo far 
as it has been authoriſed by immemorial cuſtom: 
Some of its principles are followed in the eccle- 
ſiaſtical courts, in the courts of admiralty, and 
in the courts of the two univerſities ; but its 
there nothing, more than ler su lege gravion ; 
and theſe different,courts muſt conform ta acts 
of parliament, and to the ſenſe given tothem by 
the courts of common law ; being moreover 
ſubjected to the controul of theſe latter. 
Laſtly, the written law is the collection of 
ihe various acts of parliament, the originals of 
which are carefully preſerved, eſpecially ſince 
the reign of Edward the Third. Without 
entering into the diſtinctions made by lawyerg 


with reſ pect to them, ſuch as Public and private 
en. 


* 
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acts, declaratory acts, or ſuch as are made to 
extend or reſtrain the common law, it will be 
ſufficient to obſerve, that being the reſult of the 
united wills of the three conſtituent parts of the 
legiſlature, they, in all cafes, ſuperſede both the 
common law and all former ſtatutes, and the 
judges muſt take cogniſance of them, and de- 
cide in conformity to them, even though they 
had not been alleged by the parties. 
The different courts for the adminiſtration 
of juſtice, in England, are, 

I. The Court of Common Pleas. It formerly | 
made a part of the aula regis ; but as this lat- 
ter court was bound by its inſtitution always 
to follow the perſon of the king, and private 
individuals experienced great difficulties in ob- 
taining relief from a court that was ambulatory, 
endalways in motion, it was made one of the ar- 
ticles of the Great Charter, that the court -of 
Common Pleas ſhould thenceforwards be held in 
a fixed place ; and fince that time it has been 
ſeated at Weſtminſter. It is compoſed of a lord 
chief juſtice, with three other judges ; and ap- 
no from its judgments, uſually called writs of 
Py + + Unleſs they be private acts. 


5 +. Conuuunia placita non Sequantur curiam nostram, sed 
eneantur in aliquo loco certo. Magna N cap. II. 


error, 
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error, are W before the court of * 5 
Bench. 5 
II. The Court of Exchequer. 1 was originals | 

ly eſtabliſhed to determine thoſe cauſes in which | | 

the king, or his ſervants, or accomptants, were Fs | 

concerned, and has gradually beeome open to alt 

perſons. The confining the power of this court . 

to the above claſs of perfons is therefore now a 
mere fiction; only a man muſt, for form's ſake, 

ſet forth in his declaration that he is debtor'to 

the king, whether he be ſo, orno. The Court 
of Exchequer is compoſed of the chief baron 
of the Exchequer, and three other judges. 
III. The Court of King's Bench forms that 
part of the Aula Regis which continued to ſub- 
ſiſt after the diſmembering of the Common Pleas. 
This court enjoys the moiſt extenſive authority 
of all other courts : it has the ſuperintendence 
over all corporations, and keeps the vazious jus 
riſdictions in the kingdom within their reſpec- 
tive bounds. It takes cogniſance, according to 
the end of its original inftitution, of all criminal 
cauſes, and even of many caufes merely civil. It 
is compoſed of the lord chief juftice of the 
Court of King's Bench, and three other judges: 
Writs of error againſt the judgments paſſed in 
that court in civil matters are brought before 
the Court of the Exchequer Chamber; or, in 
molt * before the Houſe of Peers. 2, 
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IV. The Court of the Exchequer Chamber; 
When this court is formed by the four barons 
or judges of the Exchequer, togetlier with the 
chancellor and treaſurer of the ſame, it ſits as 
a court of equity; a kind of inſtitution, on 
which ſome obſsrvations will be introduced in 


a following chapter. When this court is form- 
ed by the twelye judges, to whom ſometimes 


the lord chancellor is joined, its office is to 
deliberate, when properly referred and applied 
to, and give an opinion on important and diffi- 
cult cauſes, before judgments are paſſed upon 
them in 0 courts whers the cauſes ; are Og 
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00 the Lay in regard to Civil Matter x, that 7 
observed i n 1 


0 eee = the manner in which juſtice | 


is adminiſtered, in civil matters, in England, 


| and the kind of law. that obtains in that reſpect, 


the following obſervations may be made. 
65 In the firſt place, it is to be obſerved, that the 


beginning of a civil proceſs in England, and the 


firſt.  ſepuſually taken in bringing an action, is 


the lag. bypublic Storey tbe perſon againſt 
He IS whom 
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whom/that action is-brou ght. This is cla with" 
a view to ſeture ſuch perſon's appearance before 
a judge, or at leaſt make him giye ſureties ſor 
that purpoſe... In moſt of the countries of Eu- 
rope, wherę the forms introduced. in the Roman 
civil law, in the reigns of the latter emperors, 
have been imitated; a different method has been 
adopted to procure a man's appearance before 
a court of juſtice. The uſual practice is to have 
the perſon ſued, ſummoned to appear before the 
court, by a public officer belonging to it, a week 
before hand: if no regard is paid to ſuch ſum- 
mons twice, repeated, the plaintiff, or his attor- 
ney, is admitted to make before the court à for- 
mal readingofhisdemand, which i is then granted 
him, and be na pred, to execution: 
In this mode of proceeding, it is taken for 
granted; that a perſon who declines to appear 
before a judge, to anſwer the demand of another, 
after being properly ſummoned, acknowledges | 
the juſtice of ſuch demand; and this ſuppoſition 
is very juſt and rational. However, the above- 
mentioned practice of deruring; before hand the 
. 

5 4 A FE againſt | whom a judgment of hi kind has 
been paſſed (Which they call in France un Jugement 1 par 2 
zuut) may eafily obtain relief: but as he now in his turn hes | 

comes in a manner the plaintiff, his deſerting the cauſe, in 

this ſecond ſtage of i it, would. leave him without . 


ar | 
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body of a perſon ſued, though not ſo mild in its 
execution as that juſt now deſcribed, nor even 
more effectual, appears more obvious and is 
more readily adopted, in thoſe times when courts 
of law begin to be formed in a nation, and rules 
of diſtributive juſtice to be eſtabliſhed; and it is, 
very likely, followed in England as a continua- 
tion of the methods that were adopted when 
the Engliſh laws were as yet in their infancy. 
In the times we mention, when laws begin to 
be formed in a country, the adminiſtration of 
Juſtice between individuals is commonly lodged 
in the ſame hands which are intruſted with the 
public and military authority in the ſtate. Judges, 
inveſted with a power of this kind, like to carry 


on their operations with a high hand: they con- 


ſider the refuſal of a man to appear before them, 
not as being barely an expedient to avoid doing 
that which is juſt, but as a contempt of their au- 
thority: they of courſe look upon themſelves as 
being bound to vindicate it; and a writ of ca- 
pias is ſpeedily iſſued to apprehend the refractory 
defendant. A preliminary writ, or order, of 
this kind, becomes in time to be uſed of courſe, 


and as the firſt regular ſtep of a law-ſuit ; and 
thus, it is likely enough, as it happened that! in 
the Engliſh courts of law, if I am rightly in- 


formed, a writ of capias is either iffued before 
l 
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80 ariginat: writ itſelf (which contains the ſum- 
mons of the plaintiff, and a formal delineation 
pf his caſe), or is joined to ſuch writ, by means 
of an at etiam eapmas, and is ſerved along with it. 
It may be remembered that, in England, the Auia 
Regis, at the head of which the king himſelf 
preſided, was originally the common court of 
juſtice for the whole kingdom, in civil as well 
as criminal matters, and continued ſo till tie 
Court of Common is was in time 1 
from 1 

In Rome, mens the Jiſribution. of eivil zul 
tice was at firſt lodged in the hands of the kings, 
and aiterwards of the conſuls, the method of 
ſeizing the perſon of a man againſt whom a 
demand of any kind was preferred, previouſly 
to any judgment being paſſed againſt him, was 
likewiſe adopted, and continued to be followed 

after the inſtitutionofthe pretor's court; towhom 
me civil branch of the power of the conſuls was 
afterwards delegated; and it laſted till very late 
times; thats; till the times when thoſe capital 
alterations were made in the Roman civil law, 
during the reigns of the latter emperors, which 
gave it the form it now has in thoſe codes or 
collections of which we are in pofſeſſion” 

A very ſingular degree of violence even took 
place in Rome, in the method uſed to ſecure the 
perſons of thoſe againſt whom a legal demand 


1 ä was 
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was preferred. In England, the way to ſeize 
upon the perfon of a man under ſuch circum- 
ſtances, is by means of a public officer, ſupplied 
with a writ or order for that purpoſe, ſuppoſed 
to be directed to him (or to the ſheriff his em- 
ployer) from the king himſelf. But in Rome, 
every one became a kind of public officer in 
his own cauſe, to aſſert the pretor's preroga- 
tive; and, without any oſtenſible legal licence or 
badge of public authority, had a right to ſeize | 
by force the perſon of his opponent, wherever 
he met him. The practice was, that the plaintiff 
{actor ) firſt ſummoned the perſon ſued (reum ) 
with a loud voice, tofollow him before the court 
of the prætorꝰ. When the defendant refuſed to 
obey ſuch ſummons, the' plaintiff, by means of 
the words Gicet antestari? requeſted the bye- 
ſtanders to be witneſſes of the fact; as a remem- 
brance of which, he touched the ears of each 
of them; and then proceeded to ſeize the per- 
ſon of his opponent, by throwing his arms round 
his neck /odtorto collo), thus endeavouring to 
drag him before the prætor. When the perſon 
ſued was, through age or ſickneſs, diſabled 
from following the plaintiff, the latter was di- 
refed by the law of the Twelve Tables to ſup- 
ply him with. a horſe 7 Jumenlum Karo 58 


5 * Al tribunal ſequere, in jus ambula, 


The 
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The ahove method of proceeding was how- 
ever in after-times mitigated, though very late 
and ſlowly. In the firſt place, it became un- 
lawful to ſeize a man in his own houſe, as it 
| was the abode of his domeſtic gods. Women 
of good family (matrone) were in time pro- 
tected from the ſeverity of the above cuſtom, 
and they could no longer be dragged by force 
before the tribunal of the prætor. The method 
of placing a ſick or aged perſon by force upon 
a horſe ſeems to have been aboliſhed during 
the latter times of the republic, Emancipated 
| ſons, and freed ſlaves, wereafterwards reſtrained 
from ſummoning their parents, or late maſters, 
without having expreſsly obtained the prætor's 
leave, under the penalty of fifty pieces of gold, 
However, ſo late as the time of Pliny, the old 
mode of ſummoning, or carrying by force, be- 
fore a judge, continued in general to ſubſiſt; 
though, in the time of Ulpian, the neceſſity of 
expreſsly obtaining the pretor's leave was ex- 
tended to all caſes and perſons; and in Con- 
ſtantine's reign, the method began to be eſta- 


| bliſhed of having legal ſummonſes ſerved only 
by means of a public officer appointed for that 


purpoſe. After that time, other changes in 
the former law were introduced, from which 
the mode of proceeding now uſed on the con-; 
tinent of Europe has been borrowed. 7 
'12 In 
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In England likewiſe, ſome changes, we may 
obſerve, have been wrought in the law and 


practice concerning the arreſts of ſued perſons, 


though as ſlowly and late as thoſe effected in 
the Roman republic or empire, if not more ſo; 
which evinces the great impediments of various 
kinds that obſtruct the improvement of laws in 
every nation. So late as the reign of king 


George the Firſt; an act was paſſed to prohibit 


the practice of previous perſonal arreſt, in caſes 
of demands under two pounds ſterling ; and, 
fince that time, thoſe courts, juſtly called of 


Conscience, have been eftabliſhed, in which ſuch 


demands are to be ſummarily decided, and 
fimple ſummonſes, without arreft, can only be 
uſed, And lately, another bill has been paſted, 
on the motion 'of lord Beauchamp, whoſe 


name deſerves to be recorded, by which the 


kke prohibition of arreſt is extended to all caſes 
of debt under ten pounds ſterling : a bill, the 
paſting of which was of twenty, or even a hun- 


dred times, more real, importance than the rife 
or fall of a favourite, or a miniſter, though it 


has, perhaps, been. honoured with a lets de- 


= =_ of attention by the public. 


Another peculiarity of the Engliſh civil law, 


s the great refinements, formalities, and ſtrict- 


neſs that prevail in it, Concerning ſuch refine- 
ments, which are rather imperfections, the ſame 
| - ob- 
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obſervation may be made that has been intro- 
duced above, in regard to the mode and fre- 
quency of civil arreſt in England; which is, 
that they are continuations of methods adopted 
when the Engliſh law began to be formed, and 
are the conſequences of. the ſituation in which 
the Engliſh placed themſelves when they re- 

jected the ready-made code of the Roman 
civil law, compiled by order of Juſtinjan, _ 
which moſt nations of Europe have admitted, 
and rather choſe to become their own law- 
makers, and raiſe from the ground the ſtructure 
of their own national civil code ; which code, 
it may be obſerved, is as yet in the firſt ſtage of 
its formation, as the Roman law itſelf was 
during the times of the republic, and in the 
reigns of the firſt emperors, 

The time at which the power of adminiſter- * 
ing juſtice to individuals becomes ſeparated from 
the- military power (an event which happens 
ſooner or later in different countries) is the 
real æra of the origin of a regular ſyſtem of 
laws in a nation, Judges being now deprived 
of the power of the ſword, or (which amounts 
to the fame) being obliged to borrow that power 
from other perſons, endeayour to find their re- 
ſources within their own courts, and, if poſſible, 
to obtain ſubmiſſion to their decrees from the 

13 | great 
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great regularity of their proceedings, and the 
reputation of the impartiality of their deciſions. 
At the ſame time alſo, lawyers begin to crowd 
in numbers to courts, which it is no longer 
dangerous to approach, and add their refine- 
ments to the rules already ſet down either by 
the legiſlature or the judges. As the employ- 
ing of them is, eſpecially in the beginning, 
matter of choice, and they fear, that, if bare 
common-ſenſe were thought ſufficient to con- 
duct a law-ſuit, every body might imagine he 
knows as much as they do, they contrive diffi- 
culties to make their aſſiſtance needful. As the 
true ſcience of the law, which is no other than 
the knowledge of a long ſeries of former rules 
and precedents, cannot as yet exiſt, they en- 
deavour to create an artificial one to recom- 
mend themſelves by. Formal diſtinctions and 
definitions are invented to expreſs the different 
kinds of claims men may ſet up againſt one ano- 
ther; in which almoſt the ſame nicety is diſplay- 
ed as that uſed by philoſophers in claſſing the 
different ſubjects, or kingdoms, of natural hiſ- 
tory. Settled forms of words, under the name 
of writs, or ſuch like, are deviſed to ſet thoſe 
claims forth; and, like introductory paſſes, 
ſerve to uſher claimants into the temple of 
juſtice, For fear their clients ſhould deſert 
them 
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them after their firſt introduction, like a fick 


man who reſts contented with a ſingle viſit 
of the phyſician, lawyers contrive other. cere- 


monies and technical forms for the farther con- 
duct of the proceſs and the pleadings; and in 


order ſtill more fafely to bind their clients to 
their dominion, they at length obtain to make 


every error relating to their D regula- 


tions, whether it be a m2snomer, a mispleading, 
or ſuch like tranſgreſſion, to be of as fatal a 
conſequence as a failure againſt the laws of 
ſtrict juſtice. Upon the foundation of the 
above-mentioned definitions and metaphyſical 
diſtinctions of caſes and actions, anumber of ſtrict 
rules of law are moreover raiſed, with which 
none can be acquainted but ſuch as are complete 
maſters of thoſe diſtinctions and definitions. 

Toa perſon who in a poſterior age obſerves for 


the firſt time ſuch refinements in the diſtribution | 


of juſtice, they appear very ſtrange, and even ri- 
diculous. Yet, it muſt be confeſſed, that dur- 
ing the times of the firſt inſtitution of magiſtra- 
cies and courts of a civil nature, ceremonies and 
formalities of different kinds are very uſeful to 
procure to ſuch courts both the confidence of 


thoſe perſons who are brought before them, and 


the reſpect of the public at large; and they there · 

by become actual ſubſtitutes for military force, 

which, till then, had been the chief ſupport of 
11 judges 
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Judges. \ Thoſe ſame forms and profeſſional re- 


gulations are moreover uſeful to give uniformity 
to the proceedings of the lawyers and of the 
courts of law, and to infure conſtancy and ſtea · 
dineſs to the rules they ſet down among them- 
ſelves. And if the whole ſyſtem of the refine- 
ments we mention continues to ſubſiſt in very 
remote ages, it is in a great meaſure owing (not 
to mention other cauſes) to their having fo coa- 


leſced with the eſſential parts of the law as to 


make danger, or at leaſt great difficulties, to be 
apprehended from a ſeparation; and they may, 
in that reſpect, be compared with a ſcaffolding 
uſed in the raifing of a houſe, which, though 
only intended to ſet the materials and ſupport 
the builders, happens to be ſuffered for a long 
time afterwards to ſtand, becauſe” it is thought 
the removing of it might endanger the building. 

Very ſingular law formalities and refined prac- 
tices, of the kind here alluded to, had been con- 
trived by the firſt juriſconſults in Rome, with a 
view to amplify the rules ſet down in the laws 
of the Twelve Tables; which being but few, 
and engraved on braſs, every body could know 
as well as they: it even was a general cuſtom ta 
give thoſe laws to children to learn, as we are 


informed by Cicero. 


Very accurate definitions, as well as diſtinet 


branches of caſes and actions, were contrived by 
the 
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the firſt Roman uriſconſults ; and when a man 


had once made his election of that peculiar kind | 
of action he choſe to purſue his claim by, it be- 
came out of his power to alter it, Setfled forme 


of words, called pctiones legis, were moreover 


contrived, which men muſt abſolutely uſe to ſet 


forth their demands. The party himſelf was 
to recite the appointed words before the pra 


tor; and ſhould he unfortunately happen to 


miſs or add a fingle word, ſo as to ſeem to alter 
his real caſe or demand, he loſt his ſuit thereby. 
To this an alluſion is made by Cicero, when 
he ſays, © We have a civil law ſo conſtituted, 
* that a'man becomes non-ſuited, who has not 


* proceeded in the manner he ſhould have 


* done *. —An obſervation of the like nature 


is alſo to be found in Quintilian, whoſe ex- 


preſſions on the ſubje& are as follow: There 
« jg beſides another danger; for if but one 
word has been miſtaken, we are to be con- 


«* fidered as having failed in every point of our 


ſuit 1.“ Similar ſolemnities and appropri- 


ated forms of words were moreover neceſſary to 


introduce the reciprocal anſwers and replies of 


* Ita jus civile habemus constitutum, ut cu cadat 4s qu 
von quemadmodum oportet egerit. De Invent, II. 19. 

+ Ext etiam periculosum, quum ai uno verbo sit erratum, tota 
cauod cecidisse rideamur, Inſt. Orat, III. 8. VII. 3. 
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judges. Thoſe ſame forms and profeſſional re- 
gulations are moreover ufeful to give uniformity 
to the proceedings of the lawyers and of the 
courts of law, and to infure conſtancy and ſtea · 
dineſs to the rules they ſet down among them - 
ſelves. And if the whole ſyſtem of the reſine- 
ments we mention continues to ſubſiſt in very 
remote ages, it is in a great meaſure owing (not 
to mention other cauſes) to their having ſo coa- 
leſced with the effential parts of the law as to 
make danger, or at leaft great difficulties, to be 
apprehended from a ſeparation; and they may, 


in that reſpect, be compared with a ſcaffolding 


uſed in the raiſing of a houſe, which, though 


only intended to ſet the materials and ſupport 


the builders, happens to be ſuffered for a long 
time afterwards to ſand, becauſe it iS thought 
the removing of it might endan ger the building. 

Very ſingular law fender and refined prac- 
tices, of the kind here alluded to, had been con- 
trived by the firſt juriſconſults in Rome, with a 
view to amplify the rules ſet down in the laws 


of the Twelve Tables; which being but few, 


and engraved on braſs, every body could know 
as well as they: it even was a general cuſtom ta 


give thoſe laws to children to learn, as we are 


informed by Cicero. 

Very accurate definitions, as well as diſtinet 
branches of caſes and actions, were contrived by 
the 
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the firſt Roman juriſconſults; and when a man 
had once made his election of that peculiar kind 
of action he choſe to purſue his claim by, it be- 
came out of his power to alter it. Setfled forms 
of words, called geliones legis, were moreover 
contrived, which men muſt abſctutgdy: uſe to ſet 
forth their demands. The party himſelf was 
to recite the appointed words before the pra | 
tor; and ſhould he unfortunately happen to 
miſs or add a fingle word, ſo as to ſeem to alter 
his real caſe or dehand. he loſt his ſuit thereby. 
To this an alluſion is made by Cicero, when 
he ſays, We haye a civil law ſo conſtituted, 
L that a man becomes non-ſuited, who has not 
« proceeded in the manner he ſhould have 
e done &. —An obſervation of the like nature 


is alſo to be found in Quintilian, whoſe ex- 


preſſions on the ſubjedt are as follow: There 
« js beſides another danger; for if but one 
* word has been miſtaken, we are to be con- 
« ſidered as having failed in every point of our 
4 ſuit .“ Similar ſolemnities and appropri - 
ated forms of words were moreover neceſſary to 
introduce the reciprocal anſwers and replies of 


Ita jus civile labemus constitutum, ut eaus4 cadat 4s qui 
von quemadmodum oportet egerit. De Invent, II. 19. 
+ Est etiam periculosum, quum ai uno verbo sit erratum, tots 
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the parties, to require and accept ſureties, to 
produce witneſſes, 8c. | 
Of the above actiones legis, the Roman jurif- 
conſults and pontiffs had carefully kept the 
excluſive knowledge to themſelves, as well as 
of thoſe days on which religion did not allow 
courts of law to fit x. One Cn. Flavius, ſecretary 
to Appius Claudius, having happened to di- 
vulge the ſecret of thoſe momentous forms (an 
act for which he was afterwards preferred by 
the people), juriſconſults contrived freſh ones, 
which they began to keep written with ſecret 
ciphers; but a member of their own body again 
betrayed them, and the new collection which 
he publiſhed was called Jus Z#lanum, from 
his name, Sex. /Elius, in the ſame manner as 
the former collection had been called Jus Fla- 
wamm. However, it does not ſeem that the- 
influence of lawyers became much abridged by 
thoſe two collections: beſides written informa» 
tion of that ſort, practice is alſo neceſſary : and 
the public collections we mention, like the 
many books that have been publiſhed on the 
Engliſh law, could hardly enable a man to be- 
come a Jawyer, at leaſt ſufficiently ſo as to 
conduct a law-ſuit f. 

Modern 


* Dies fasti et nefasti. 
+ The Roman Jurliconluls had PPS their Kill to ob- 
Ws jects 
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: Modern civilians have been at uncommon 
pains 0 find out and produce the ancient law 
Formulæ we mention; in which they really have 
had ſurpriling ſucceſs Old comie writers, ſuch 
as Plautus and Jerence, have ſupplied them 
with ſeveral; the ſettled words, for inſtance, 
uſed to claim the property of a llave; openly 


occur in their works“. 
Extremely 


jects of voluntary juriſdiction as well as to thoſe of contentious 
juriſdiction, and had deviſed peculiar formalities, forms of 
words, diſtinctions, and definitions, in regard to the con- 
tracting of ovligations between man and man, in regard to 
ſtipulations, donations, ſpouſals, and eſpecially laſt wills, 
in regard to ail which they had diſplayed ſurpriſing nicety, 
refinement, accuracy, and ſtrictneſs. The Engliſh law- 
yers have not beſtowed ſo much pins on the objects of 
voluntary juriſdiftion, nor any thing like it. 

# The words addreſſed to the plaintiff, by the perſon ſued, 
when the latter made his appearance on the day for which' 
he had been compelled to give ſureties, were as follow, and 
are alluded to by Plaut. Curcul. I. 3. v. 5. 4% Where art thou 
4 who haſt obliged me to give ſureties? Where art thou 
Cc who ſummonedſt me? Here Iſtand before thee: do thyſelf 
& ſtand before me.” To which the plaintiff made anſwer, 
& Here I am.” The defendant replied, What doſt thou 
te ſay?” When the plaintiff anſwered, «I ſay (Aio) .. and 
then followed the form of words by which he choſe to expreſs 
his action. Ubi tu es, qui me radatus es? Ubi tu es, qui me 
citdsti? Ecce ego me tibi sisto; tu contra et te mils siste, Fc. 

If the action, for inſtance, was brought on account of 
goods ſtolen, the ſettled penalty or damages for which was 


the reſtitution of twice the value, the words to be uſed were, 
5 | AIO 
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Extremely like the above actiones legis are the 
wilo uſed in the Engliſh courts of law. "Thoſe 
writs, are framed for, and adapted to, every 
branch or denomination of actions, ſuch as de- 
linie, lrespass, action upon the case, accompt, and 
covenant, &c. the ſame ſtrictneſs obtainsin regard 


AIO decem aureos mihi furtotuo abesse, tequeeo nomine vigints 
aureos mili dare oportere. For work done, ſuch as cleaning 
of cloaths, &c. Alo te mils tritici modium, de quo inter nos 
conde nil oh polita vestimenta tua, dure opartere, For recover- 
ing the value of the ſlave killed by another citizen: Aro ic 
hominem meum accidisse, teque miki quantum ile hoe anno plu- 
rimi fuit dare oportere. For damages done by a vicious ani- 
mal, Alo bovem Mavii serrum meum, stighum, cornu petiisse 
et ocetdioge, eoque nomine Maevium, aut servi aslimationcm 
preslare, aut horem mihi norg dare, oporiere; —or, Alo ur- 
um Mavii nihi vulnus intulisse, et Mevium quantum Equity 
| melins mihi dare oportere, c. à c. 
It may be obferyed, that the particular kind of remedy 
which was provided by the law.for the caſe before the court 
Was expreſsly polnied out in the formula, uſed by aplaintiff; 
and in regard to this no miſtake was to be made. Thus, in 
the laſt quoted formula, the words quantum æquius melius, 
ſhow that the prætor was to appoint inferior judges, bdth 
to afcertain the damage done, and determine finally upon 
the caſe, according to the direction he previouſly gave 
them; theſe words being excluſively appropriated to the 
kind of actions called arbitraric, from the above- men- 
tioned judges or arbitrators. In actions brought to re- 
quire the execution of conventions that had no name, the 
convention itſelf was expreſſed in the formula; ſuch is 
that which is recited above, relating to Work done by the 


plaintiff, &c. &c. | 
to 
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to em as aid! in regard to the Roman law for- 


mile above mentioned : there is the ſame dan- 


ger in miſapplying them, or in failing in an 


part of them: and, to uſe the words of an 
Engliſh law-writer on the ſubject, . Writs 
« muſt be n directed, or they will be 


Mi nought. . In all writs;care muſt be had that 


de they be Jaid and formed according to their 


«eaſe, and ſo purſued i in the proceſs thereof led 


| The fame formality likewiſe prevails in the 
Englith pleadings and conduct of the proceſs as 
obtained in the old Roman law proceedings; 


and in the ſame manner as the Roman juriſcon- 


ſults had their actionis postulationes et editiones, 
their inficiationes, erceptiones, Sponsionts, Teplt- 
caliones, duplicationes, Sc. To the Englith Jaws 


yers have their counts, bars, replications, rejoin= 
ers, $ur-rcjomders, rebulters, sur- rebulters, &c. 


A ſcrupulous accuracy in obſerving certain 
rules is moreover neceſſary in the management 
of thoſe pleadings: the following are the words 
of an Engliſh law-writer on the ſubject: 


«© Though the art and dexterity of pleading 


* was in its nature and. deſign only to render 


c the fact plaim and intelligible, and to bring 
« the matter to judgment with convenient cer- : 
* tainty, it began to degenerate from its pri- 


1 Jacob” 8 Law Dictionary. See Writ. | 
| © mitive 


* 
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te mitive ſimplicity. Pleaders, yea and judges, 
te having become too curious in that reſpect, 
te pleadings at length ended in a piece of nicety 
te and curiofity, by which the miſcarriage of 
00 many a cauſe, upon ſmall trivial A 
« has been occaſioned “. | h 
There is, however, a difference between the 
Roman actiones legis, and the Englith writs ; 
which is, that the former might be framed when 
new ones were neceſſary, by the pretor or judge 
of the court, or, in ſome caſes, by the body of 
the juriſconſults themſelves, - whereas torts, 
when wanted for ſuch new caſes as may offer, 
can only be dev iſed by a diſtin judge or court, 
excluſively inveſted with ſuch power, viz. the 
High Court of Chancery. The iſſuing of writs 
already exiſting, for the different caſes to which 
they belong, is alſo expreſsly reſerved to this 
court; and ſo important has its office on thoſe 
two points been deemed by lawyers, that it has 
been called, by way of eminence, the manu- 
factory of juſtice, /afficina qustitiæ ). Original 
writs, beſides, when once framed, are not at 
any time to be altered, except by parliamen- 


tary authority f. : 

Of 
„ Cunningham's Law Dictionary. | Bee W. Fo 

+ Writs, legally iſſued, are alſo neceſſary for executing the 

different incidental proceedings that may take place in the 

courſe 


— 
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Of ſo much weight in the Engliſh law are the 
original delineations of caſes we mention, that 
no cauſe is ſuffered to be proceeded upon, unleſs 


they firſt appear as legal introduQtorsto it. How- 


ever important orintereſting thecaſe, the judge; 


till he ſees the writ he is uſed to, or at leaſt a 


writ iſſued from the right manufactory, is both 
deaf and dumb. He is without eyes to ſee; or 


ears to hear. And, when a caſe of a new kind 
offers, for which there is as yet no writ in being, 


ſhould the lord chancellor and maſters in chan- 

cery diſagree in creating one, or prove unequal 
to the arduous taſk, the great national coun- 
cil, that is, parliament themſelves, are in ſuch 
emergency expreſsly applied to: by means of 


* hy 
* 


eourſe of a law-ſuit, ſuch as producing witneſſes; c. The 8 ; 
names given to the different kinds of writs are uſually. de» | 


rived from the firſt Latin words by which they began when 
they were written in Latin, or at leaſt from ſome remarka- 
dle word in them, which gives riſe to expreſſions ſuffici- 


. ently uncouth and unintelligible. Thus a pone is a writ 


iſſued to oblige a perſon in certain caſes to give ſureties 


 (pone per radium, and galvos plegios). | A writ of aubnæna is 
to oblige witneſſes, and ſometimes other claſſes of perſons, - 
to appear before a court. An action of qui tam is that which | 
is brought to ſue for a proportional ſhare of a ſine eſtabliſh- 
ed by ſome penal ſtatute, by the perſon who laid an infor: 
mation : the words in the writ being, Qui tam pro _— : 


rege, quim pro geipso in "ou wu en &C, &c. 


their 
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their collected wiſdom, the right myſtical words 
are brought togethet ; the judge is reſtored to 
the free uſe of his organs of hearing and of 
ſpeech; and, by the creation of a new wrt, @ a 
new province is added to the empire of the 
courts of law. 
In fine, thoſe precious 1 thoſe lebe 
briefs {brevia) as they are alſo called by way of 
eminence, which are the elixir and quinteflence 
of the law, have been committed to the ſpecial 
care of officers appointed for that purpoſe,whoſe 
offices derive their names from thoſe peculiar 
- Inſtruments they reſpectively uſe for the preſer- 
yationof the depoſit with which they are intruſt- 
ed; the one being called the Office of the Ha- 
naper, and the other, of the Small bag“. 
Jo ſay the truth, however, the creating of 4 
new writ, upon any new given caſe, is matter of 
more difficulty than the generality of readersare 
aware of. Theveryimportance which isthou ght 
tobeinthoſe profeſſional forms of words, renders 
them really important. As every thing without 
them is Viegl's in a court of common law, fo 


"> .Þ — er Paroa haga, the 8 Office, and the 
Petty- bag Office : the above two Latin words, it is not im- 
proper te obſerve, do not occur in Tully's works. To the 
care of the Petty-bag Office thoſe writs ate truſted in Which 
the king's buſineſs is concerned ; and to the Hanaper Office 
Hoſt which relate to the ſubject; 
with 


— 
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with them every thing becomes legal; that is to 
ſay, they empower the court legally to deter- 
mine upon every kind of ſuit to which they are 
made to ſerve as introductors. The creating 
of a new writ, therefore, amounts, in its con- 
ſequences, to the framing of a new law, and a 
law of a general nature too: now, the creating 
of ſuch a law, on'the firſt appearance of a new 
_ caſe, which law is afterwards to be applied to 5 
all ſuch caſes as may be ſimilar to the firſt, is : 
really matter of difficulty; eſpecially, when 
men are as yet in the dark as to the beſt kind 
of proviſion to be made for the caſe in queſtion, 
or even when it is not, perhaps, yet known 
whether it be proper to make any proviſion at 
all. The framing of a new writ, under ſuch 
circumſtances, is a meaſure on which lawyers _ 
or judges will not very willingly either venture 
of themſelves, or apply to the Ley for 
that purpoſe. 
_ Owing to the above-mentioned real difficulty p 
in creating new writs on one hand, and to the | 
abſolute neceſlity of ſuch writs in the courts of 
common law on the other, many new ſpecies 
of claims and cafes(the ariſing of which is, from 
time to time, the unavoidable conſequences of 
the progreſs of trade and civiliſation) are left 
unprovided for, and remain like ſo many vacant 
ſpaces i in the law, or rather like ſo many in- 
1 e acceſſible 


, —— I ar pt eu AI") ASAP 
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acceſſible ſpots, which the laws in being cannot 
reach: now this is a great imperfection in the 
diſtribution of juſtice, which ſhould be open to 
every individual, and provide remedies for 
every kind of claim which men may ſet up 
againſt each other. e 

To remedy the above inconvenience, or rather 
in ſome degree to palliate it, law fictions have 
been refirted to, in the Engliſh law, by which 
writs, being warped from their actual meaning, 
are made to extend to caſes to which they i in 
no ſhape belong. 

Law fictions "of the kind we mention were 
not unknown to the old Roman juriſconſults; 
and, as an- inſtance of their ingenuity in that 

reſpect, may be mentioned that kind of action, 

in which a daughter was called a ſon“. Several 
inſtances might alſo be quoted of the fictitious 
uſe of writs in the Engliſh courts of common 
law. A very remarkable expedient of that 
ſort occurs in the method generally uſed to ſue 
for the payment of certain kinds of debt, be- 
fore the Court of Common Pleas; ſuch, if I am t 


* From the above inſtance it might be concluded that 
the Roman juriſconſults were poſſeſſed of ſtill greater power 
than the Engliſh parliament ; for it is a fundamental prin- 
ciple with the Engliſh lawyers, that parliament can do 
every thing, except making a woman a man, or a man a 


woman, 


not 
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not miſtaken, as a ſalary for work Abe; in- 
demnity for fulfilling orders received, &c; The 
writ iſſued in theſe caſes' is grounded on the 
ſuppoſition, that the ,perſon ſued has treſpaſſed 
on the ground of the plaintiff, and broken, by 
force of arms, through his fences and incloſures; 
and, under this predicament, the defendant is 
brought before the court: this writ, which has 

been that which lawyers have found of moſt 
convenient uſe, to introduce before a court of 
common law the kinds of claim we mention, 


is called in technical language a clausum fregit. 


—]n order to bring a perſon before the Court 
of King's Bench, to anſwer demands of much 
the ſame nature with thoſe above, a writ, 


called a latitat, is iſſued, in which it is taken 


for granted that the defendant inſidiouſly con- 


ceals himſelf, and is lurking in ſome county, 


different from that in which the court is fitting; 
the expreſſions uſed in the writ being, that 


« he runs up and down and ſecretes himſelf ;” 
though no ſuch fact is ſeriouſly meant to be ad- 


vanced either by'the attorney or the party. 
The ſame principle of ſtrict adherence to 
certain forms long ſince eſtabliſhed has alſo 
cauſed lawyers to introduce into their proceed- 
ings fictitious names of perſans, who are ſup- 
poſed te diſcharge the office of ſureties; and in 
certain caſes, it ſeems, the name of a fictitious 


K 2 hn 
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perſon is introduced in a writ along with that 
of the principal defendant, as being joined in 
a common cauſe with him. Another inſtance 
of the ſame high regard of lawyers, and judges 
too, for certain old forms, which makes them 
more unwilling to depart from ſuch forms than 
from the truth itſelf of facts, occurs in the 
above-mentioned expedient uſed to bring or- 
dinary cauſes before the Court of Exchequer, 
in order to be tried there at common law 3 
which is, by making a declaration that the 
plaintiff is a king's debtor, though neither the 
court, nor the plaintiff's attorney, lay any {erious 
ſtreſs on the * * 


* Another inſtance of the tric adherence of the Engliſh 
lawyers to their old eſtabliſhed forms, in preference even to 
the truth of facts, occurs in the manner of executing the 
very act mentioned in this chapter, paſſed in the reign of 
George I. for preventing perſonal arreſt for debts under 
forty ſhillings. If the defendant, after being perſonally 
ſerved with a copy of the proceſs, does not appear on the 
appointed days, the method is to ſuppoſe that he has ac- 
tually made his appearance, and the cauſe is proceeded upon 
according to this W 8 fictitious names of dalle are 
alſo reſorted to. 

The inhabitants of Bengal, and other Eaſt-India pro- 
vinces, have been prodigiouſly ſurpriſed, it is ſaid, at the 
refinements, fictions, and intricacy of the Engliſh law, in 
regard to civil matters, which was introduced among them 
a few years ago; and it is certainly not to be doubted that 


__ may have been aſtoniſhed. 


- 


OF ENGLAND. 133 


CHAP. xl. 
The 5 ubject continued. The Courts of Equity. 


Howeves, there are limits to the law fic- 
tions and ſubtilties we mention; and the re- 
medies of the law cannot by their means be 
extended to all poſſible caſes that ariſe, unleſs 
too many abſurdities are ſuffered to be accu- 


mulated ; nay, there have been inſtances in 
which the improper application of writs, in the 


courts of law, has been checked by authority - 
In order therefore to remedy the inconveniences 
we mention, that is, in order to extend the 
adminiſtration of diſtributive juſtice to all poſ- 
ſible caſes, by freeing it from the profeſſional 


difficulties that have gradually grown up in its 
way, a new kind of courts has been inſtituted 


in England, called Courts of Equity, _ 
The generality of people, miſled by this word 
equity, have conceived falſe notions of the office 
of the courts we mention; and it ſeems to be 
generally thought, that the judges who fit in 
them are only to follow the rules of natural 
equity ; by which people appear to underſtand, 
that, in a court of equity, the judge may follow 
the dictates of his own private feelings, and 
3 ground 


n 
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ground his deciſions, as he thinks proper, on 
the peculiar circumſtances and ſituation of 
thoſe perſons who make their appearance be- 
fore him. Nay, doctor Johnſon, in his abridged 
dictionary, gives the following definition of the 
power of the Court of Chancery, conſidered as 
a court of equity : The chancellor hath power 
© to moderate and temper the written law, and 
e ſubjecteth himſelf only to the law of nature 
e and conſcience :” for which definition, dean 
Swift, and Cowell, who was a lawyer, are 
quoted as authorities. Other inſtances might 
be produced of lawyers who have been in- 
accurate in their definitions of the true offices 
of the judges of equity. And the above- named 
doctor himſelf is on no ſubje& a deſpicable 
authority. | 
Certainly the power of the judges of equity 
cannot be to alter, by their own private power, 
the written law, that is, acts of parliament, and 
thus to controul the legiſlature: Their office 
only conſiſts, as will be proved in the ſequel, in 
providing remedies for thoſe caſes for which the 
public good requires that remedies ſhould be 
provided, and in regard to which the courts of 
common law, ſhackled by their original forms 
| and inſtitutions, cannot procure any: —or, in 
other words, the Courts of Equity have apower 
to adminiſter juſtice to individuals, unreſtrained, 
| 7 not 
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not by the law, hut by the profeſſional law 
difficulties which lawyers have from time to 
time contrived in the courts of common law, 
and to which the judges of thoſe courts have 
given their ſanction. . 
An office of the kind here mentioned was 
ſoon found neceſſary in Rome, for reaſons of 
the ſame nature with thoſe above delineated. 
For, it is remarkable enough, that the body of 
Engliſh lawyers, by refuſing admittance to the 
code of Roman laws, as it exiſted in the latter 
times of the empire, have only ſubjected them: 
ſelves to the ſame difficulties under which the 
old Roman juriſconſults laboured, during the 
time they were raiſing the ſtructure of thoſe 
ſame laws. And it may alſo be obſesved, that 
the Engliſh lawyers, or judges, have fallen upon 
much the ſame expedients as thoſe which the 
Roman juriſconſults and pretors had adopted. 
This office of a judge of equity, was, in time, 
aſſumed by the prætor in Rome, in addition 10 
the judicial power he before poſſeſſed “. 
the beginning of the year for which he 12 
been elected, the prætor made a declaration of 
thoſe remedies for new difficult caſes, which 


* The prætor thus poſſeſſed two diſtinct branches of ju- 
dicial authority, in the ſame manner as the Court of Exche- 
quer does in England, which occaſionally ſits as a court of 
common law, and a court of equity. 


RK 4 | he 
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be had determined to afford during the time of 
his magiſtracy; in the choice of which he was 
no doubt directed, either by his own obſer- 
vations, while out of office, on the propriety of 
ſuch remedies, or by the ſuggeſtions of expe- 
rienced lawyers on the ſubject. This decla- 
ration {edictum) the prætor produced in albo, 
as the expreſſion was. Modern civilians have 
made many conjectures on the real meaning 
of the above words; one of their ſuppoſitions, 
which is as likely to be true as any other, is, 
that the pretor's edictum, or heads of new law 
remedies, were written on a whitened wall by 
the ſide of his tribunal. 

Among the proviſions made by the 5b 
prætors in their capacity of judges of equity, 
may be mentioned thoſe which they introduced 
in favour of emancipated ſons, and of relations 
by the women's fide ( cognati), in regard to the 
right of inheriting. Emancipated ſons were 
ſuppoſed, by the laws of the Twelve Tables, to 
have ceaſed to be the children of their father, 
and, as a conſequence, a legal claim was denied 
them on the paternal inheritance : relations by 
the woman's fide were taken no notice of, in 
that article of the ſame laws which treated of 
the right of ſucceſſion, mention being only 
made of relations by the men's fide Cagnali. 

; | The 


— 
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The fiber the prætor admitted, by the edit 


unde liberi, to ſhare their father's (or grand- 
father's) inheritance along with their brothers; 


and the latter he put in poſſeſſion of the patri- 


mony of a kinſman deceaſed, by means of the 


edict ande cognati, when there were no re- 
lations by the men's fide. Theſe two kinds of 


inheritance were not, however, called kereditas, 
but only bonorum possessio; theſe words being 


very accurately diſtinguiſned, though the effect 


was in the iſſue exactly; the ſame *. . a 
f | In 


- * As the power of fathers, at Rome, was unbounded, 
and laſted as long as their life, the emancipating of ſons 

was a caſe that occurred frequently enough, either for the 
| ſecurity or ſatisfaction of thoſe who engaged in any under- 
taking with them. The power of fathers had been carried 


ſo far hy the laws of Romulus, confirmed afterwards by thoſe 


of the Twelve Tables, that they might ſell their ſons for 
{laves as often as three times, if, after a firſt or ſecond ſale, 


they happened to acquire their liberty: it was only after be- 
ing fold for the third time, and then becoming again free, 


that ſons could be entirely releaſed from the paternal autho- 
rity. On this law-doctrine was founded the peculiar for- 
mality and method of emancipating ſons. A pair of ſcales, 


and ſome copper coin, were firſt brought; without the pre- 


ſence of theſe ingredients, the whole buſineſs would have 
been void; and the father then made a formal ſale of his ſon 
to a perſon appointed to buy him, who was immediately to 


free or manunit him: theſe ſales and manumiſſions were re- 


peated three times, Five witneſſes were to be preſent, beſides 


a man to hold the ſcales (libr ipene), and another (antestatus) 
ä occaſion- 


CR 
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In the ſame manner, the laws of the Twelve 
Tables had provided relief only for caſes of 
theft; and no mention was made inthem of caſes 
of goods taken away by force (a deed which was 
not looked upon in ſo odious a light at Rome as 
theft, which was conſidered as the peculiar guilt 
of ſlaves). In proceſs of time the prætor promiſed 
relief to ſuch perſons as might have their goods 
taken from them by open force, and gave them an 
action for the recovery of four times the value, 
againſt thoſe who had committed the fact with 
an evil intention. &i cui dolo malo bona rapta esse 
dicentui', ei in quadruplum JUDICIUM DABO. 

Again, neither the law of the Twelve Tables, 
nor the laws made afterwards in the aſſemblies 
of the people, had provided remedies except for 
very few caſes of fraud. Here the prætor like- 
wiſe interfered in his capacity of judge of equity, 
though ſo very late as the times of Cicero ; and 
| promiſed relief to defrauded perſons, in thoſe 
caſes in which the laws in being afforded no 
action. Qu dolo malo facta esse dicentur, si de his 
rebus alia actio non erit, et jusla causa esse vide- 
bitur, JUDICIVM DABO®., By edicts of the ſame 
nature, prætors in proceſs of time gave. relief 
woe ho in 
occaſionally to remind the witneſſes to be attentive to the 
buſineſs before them. 


* At the ſame time that the prætor proffered a new 
5 : edict 


in certain caſes to married women, and like- 
wiſe to minors (minoribus xxv annis guccurrit 
pretor, &c. ua Foe 


The 


edict, he alſo made le pudlie taoks peculiar formulæ by which 
the execution of the ſame was afterwards to be required 
from him. The name of that prætor who firſt produced the 


edict above-mentioned was Aquilius, as we are informed ' 
by Cicero, in that elegant ſtory, well known to ſcholars, i in 
which he relates the kind of fraud that was put upon Canius, 


x Roman knight, when he purchaſed a pleaſure- houſe and 
_ gardens, near Sy racuſe in Sicily. This account Cicero con- 

cludes with obſerving, that Canius was left without re- 
medy, © as Aquilius, his colleague and friend, had not yet 
- publiſhed his formulæ concerning fraud.“ Quid enim. far 


ceret ? nondum enim »4quilius, collega et fumiliaris eus, ale 


tulerat de dolo mals formulas. Off. III. 14. 
+ The law collection, or ſyſtem that was 20 by 
the ſeries of edicts publiſhed at different times by prætors, 


was called jus prætorium, and alſo jus honorurium (not strici- 


1y binding.) The laws of the Twelve Tables, together with 
all ſuch other laws as had -at any time been paſſed 1 in the 
aſſembly of the people, were called, by way of eminence, jus 
civile. The diſtinction was exactly of the ſame nature as 
that which takes place in England between the common 
and ſtatute laws, aud the law or practice of the Courts of 
Equity, The two branches of the prætor's judicial office 
. were very accurately diſtinguiſhed, and there was beſides this 
capital difference between the remedies or actions which he 


gave in his capacity of judge of civil law, and thoſe in his * 
capacity of judge of equity, that the former, being, round. + 


ed on they Jus cicile, were perpetual; the latter muſt be pre. 
ferred 
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The Courts of Equity eſtabliſhed in England 


have in like manner provided remedies for a 
very great number of caſes, or ſpecies of de- 
mand, for which the courts of common law, 
cramped by their forms and peculiar law te- 
nets, can afford none. Thus, the Courts of 
Equity may, in certain caſes, give actions for and 
againſt infants, notwithſtanding their minority, 
—and for and againſt married women, notwith- 
ſtanding their coverture. Married women may 
even, in certain caſes, ſue their huſbands before 
a Court of Equity. Executors may be made to 
pay intereſt for money that lies long in their 
hands. Courts of Equity may appoint commil- 
fioners to hear the evidence of abſent witneſſes. 
| When other proofs fail, they may impoſe an 
oath on either of the parties; or, in the like 
cafe of a failure of proofs, they may compel 
a trader to produce his books of trade. They 
may alſo confirm a title to land, though one 
has loſt his writings, &c. &c. 
The power of the Courts of Equity in Eng- 
land, of which the Court of Chancery is the prin- 
cipal one, no doubt owes its origin to the power 
poſſeſſed by this latter, both of creating and iſſu- 


ferred within the year, and were accordingly called actiones 
anni or actiones pretorie; in the ſame manner as the for- 


Mer were called actiones civiles, or actiones perpetug., 
ino 
Ing 


OF ENGLAND. 1 
ing writs. When new complicated caſes offer- 
ed, for which a new kind of writ was wanted, the 
judges of Chancery, finding that it was neceſſary 
that juſtice ſhould be done, and at the ſame time 
being unwilling to make general and perpetual 
proviſions on the caſes before them by creating 
new writs, commanded the appearance of both 
parties, in order to procure as complete informa- 
tion as poſlible in regard to the circumſtances 
attending the caſe; and then they gave a de- 
cree upon the ſame by way of experiment. | 

| To beginnings and circumſtances like theſe, 
the Engliſh Courts of Equity, it is not to be 
doubted, owe their preſent exiſtence. In our 
days, when ſuch ſtrict notions are entertained 
concerning the power of magiſtrates and judges, 
it can ſcarcely be ſuppoſed' that thoſe courts, 
however uſeful, could gain admittance. Nor 
| deed, even in the times when they were inſti- 
tut ed, were their proceedings free from oppoſi- 
tion; and afterwards ſo late as the reign of 
queen Elizabeth, it was adjudged, in the caſe of 
Colleston and Gardner, that the killing a ſe- 
queſtrator from the Court of Chancery, in the 
diſcharge of his buſineſs, was no murder; which 
judgment could only be awarded on the ground 
that the ſequeſtrator's commiſſion, and con- 
ſequently the power of his employers, were 
e e illegal. 
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illegal “. However, the authority of the Courts 
of Equity has in proceſs of time become ſettled; 
one of the conſtituent branches of the legiſlature 
even receives at preſent appeals from the de- 
crees paſſed in thoſe courts ; and I havenodoubt 
that ſeveral acts of the whole legiſlature might 
be produced, in which the office of the Courts 
of Equity is openly acknowledged. 

The kind of proceſs that has in time been e- 
ſtabliſhed in the Court of Chancery is as follows. 
After a petition. is received by the court, the 
perſon ſued is ſerved with a writ of sub-pena, to 
command his appearance. If he does not appear 
an attachment is iſſued againſt him; if a on- in- 
ventus is returned, that is, if he is not to be found, 
a proclamation goes forth againſt him ; then a 
commiſſion of rebellion is iſſued for apprehend- 
ing him, and bringing him to the Fleet priſon. 
If the perſon ſued ſtands farther in contempt, a 
ſerjeant at arms is to be ſent out to take him; 
and if he cannot be taken, a ſequeſtration of his 


* When Sir Edward Coke was lord chief juſtice of the 
King's Bench, and lord Elleſmere lord chancellor, during 
the reign of James I. a very ſerious quarrel alſo took 
place between the courts of law, and thoſe of equity, which 
is mentioned in the fourth chapter of the third book of 
judge Blackſtone's Commentaries : a work in which more 
might have been ſaid on the ſubje& of the Courts of Equity. 

7” land 


. x OF ENGLAND; 143 
land may be obtained till he appears. Such is | 
the power which the Court of Chancery, as a | 
Court of Equity, hath gradually acquired to com- \|| 
pel appearance before it. In regard to theexe- 
cution of the decrees it gives, it ſeems that court | | 
has not been quite ſo ſucceſsful ; at leaſt, thoſe 
law-writers whoſe works I have had an oppor- 
tunity to ſee, hold it as a maxim, that the court 
of chancery cannot bind the eſtate, but only 
the perſon; and as a conſequence, a perſon 
who refuſes to ſubmit to its decree is only to 
be confined to the Fleet priſon “. 1 
Onthis occaſion Iſhall obſerve, that the autho- 
rity. of the lord chancellor in England, in his ca- 
pacity of a judge of equity, is much more nar- 
rowly limited than that which the prætors in 
Rome had been able to aſſume. TheRomanpre- 
tors, we are to remark, united in themſelves the 
double office of deciding caſes according to the 
The Court of Chancery was, very likely, the firſt inſtitut- 
ed of the two Courts of Equity: as it was the higheſt court 


in the kingdom, it was beſt able to begin the eſtabliſhment 
of an office or power, which naturally gave riſe at firſt to ſo 


* 


many objections. The Court of Exchequer, we may ſu ppoſe, | 
only followed the example of the Court of Chancery: in or- | 
der the better to ſecure the new power it aſſumed, it even | 
found it neceſſary to bring out the whole ftrength it could 
muſter ; and both the treaſurer and the chancellor of the 
Exchequer fit (or are ſuppoſed to fit) in the Court of Ex- 
chequer, when it is formed as a Court of Equity. 


civil 
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civil law (jus civile), and to the prætorian law, 
or law of equity; nor did there exiſt any other 
court beſides their own, that might ſerve as a 
check upon them: hence it happened that their 
proceedings in the career of equity were very 
arbitrary indeed. In the firſt place, they did not 
uſe to make it any very ſtrict rule to adhere to 
the tenor of their own edicts, during the whole 

year which their office laſted; and they aſſumed 
a powerof altering them as they thought proper. 
To remedy ſo capital a defect in the diſtribution 
of juſtice, a law was paſſed ſo late as the year 
of Rome 687 (not long before Tully's time) 
which was called Lex Cornelia, from the name 
of C. Cornelius, a tribune of the people, who 
propounded it under the conſulſhip of C. Piſo, 
and Man. Glabrio. By this law it was enacted, 
that prætors ſhould in future conſtantly decree 
according to their own edits, without altering 
any thing in them during the whole year of their 
prætorſhip. Some modern civilians produce 
a certain ſenatus-confult to the fame effect, 
which, they ſay, had been paſſed a hundred 
years before; while others are of opinion that 

the fame is not genuine: however, ſuppoſing 
it to be really * the paſſing of the law we 
mention ſhows that it had not been ſo well 


| attended to as it ought to have been. - 
| Though 
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Though the above-mentioned arbitrary pro- 
ceedings of prætors were put a ſtop to, they 
ſtill retained another privilege, equally hurtful ; 
which was, that every new prætor, on his com- 
ing into office, had it in his power to retain 
only what part he pleaſed of the edits of his 
predeceſſors, and to reject the remainder: from 
which it followed that the pretorian laws or 
edicts, though provided for ſo great a number 
of important caſes, were really in force for only 
one year, the time of the duration of a prætor's 
office x. Nor was aà regulation made to re- 
medy this capital defect in the Roman juriſ- 
prudence before the time of the emperor Ha- 
drian, which is another remarkable proof of 
the very great ſlowneſs with which uſeful public 
regulations take place in every nation. Under 
the reign of the emperor we mention, the moſt 
uſeful edicts of former pretors were by his order 
collected, or rather compiled, into one general 


* Thoſe edicts of their predeceſſors in office, which the 
new prætors thought proper to retain, were called edicta 
tralatitia ; thoſe which they themſelves publiſhed (as alſo 
the alterations they made in former ones) were called edicta 
nova, From the above-mentioned power exerciſed by 
every. new pretor in turn, their edicts were ſometimes 
diſtinguiſhed by the appellation of leges annuæ, annnal laws. 
dee Orat, i in Few. 1. 42. | | 


L | | edict, 
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edict, which was thenceforwards to be obſerved 


by all civil judges in their deciſions, and was 
accordingly called the perpetual edict / per- 
peluum ediclum), This edict, though now loſt, 
ſoon grew into great repute; all the juriſ- 
conſults of thoſe days vied with each other in 
writing commentaries upon it ; and the emperor 
himſelf thought it ſo glorious an act of his 
reign, to have cauſed the fame to be framed, 
that he conſidered himſelf on that account as 
being another Numa“. 

But the Courts of Equity in England, notwith- 
ſtanding the extenſive juriſdiction they have been 
able, in proceſs of time, to aſſume, never ſuper- 


feded the other courts of law. Theſe courts ſtill. 


* Several other more extenſive law compilations were 
framed after the perpetual edict we mention; there having 
been a Kind of emulation between the Roman emperors, in 
regard to the improvement of the law. At laſt, under the 
reignof Juſtinian, thatcelebrated compilation was publiſhed, 
called the code of Juſtinian, which, under different titles, 
compriſes the Roman laws, the edits of the prætors, to- 
gether with the rescripts of the emperors; and an equal 
ſanction was given to the whole, This was an event of 
much the ſame nature as that which will take place in Eng- 


land, whenever a coalition ſhall be effeted between the 


courts of common law, and thoſe of equity, and both ſhall 
thenceforwards be bound alike to frame their judgments 
from the whole maſs of decided caſes and precedents: then 
exiſting, at leaſt ſych of it as will be poſſible to bring con- 


ltently together into one compilation, 
continue 
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continue to exiſt in the ſame manner as for- 
merly, and have proved a laſting check on the 
innovations, and in general the proceedings of 

the Courts of Equity. And here we may re- 
mark the ſingular, and at the ſame time effec- 
tual, means of balancing each other's influence, 
reciprocally poſſeſſed by the courts of the two 
different ſpecies. By means of its excluſive | 
privilege both of creating and iſſuing writs, the 
Court of Chancery has been able to hinder the 
courts of common law from arrogating to them- 
ſelves the cogniſance of thoſe new caſes which 
were not provided for by any law in being, 
and thus dangerquſly uniting in themſelves the 
power of judges of equity with that of judges 
of common law. On the other hand, the courts 
of common law are alone inveſted with the 
power of puniſhing (or allowing damages for) 
thoſe caſes of violence by which the proceed- 
ings of the Courts of Equity might be oppoſed ; 
and by that means they have been able to ob- 
ſtruct the enterpriſes of the latter, and prevent 
their effecting in themſelves the like dangerous 
union of the two offices of judges of common 
law and of equity. 

Owing to the ſituation of the Engliſh Courts 
of Equity, with reſpect to the courts of com- 
mon law, thoſe courts have really been kept 
within limits that may be called exactly defined, 
| L 2 if 


= 
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if the nature of their functions be conſidered. 


In the firſt place, they can neither touch acts of 
parliament, nor the eſtabliſhed practice of the 


other courts, much leſs reverſe the judgments 


already paſſed in theſe latter, as the Roman 
prætors ſometimes uſed to do in regard to the 
deciſions of their predeceſſors in office, and 
ſometimes alſo in regard to their own. The 
Courts of Equity are even reſtrained from taking 
cogniſance of any cafe for which the other 
courts can poſſibly afford remedies. Nay, ſo 
ſtrenuouſly have the courts of common law de- 
fended the verge of their frontier, that they 
have prevented the Courts of Equity from uſing 
in their proceedings the mode of trial by a 


| jury; ſo that, when, iu a caſe already begun 


to be taken cogniſance of by the Court of 
Chancery, the parties happen to join iſſue on 
any particular fact (the truth or falſehood of 
which a jury is to determine), the Court of 
Chancery 1s obliged to deliver up the cauſe to 
the Court of King's Bench, there to be finally 
decided *. In fine, the example of the regu- 
larity of the proceedings, practiſed in the courts 
of common law, has been communicated to 
the Courts of Equity; and rolls or records 


are carefully kept of the pleadings, determina- 


* Sce Cunningham's and Jacob's Law Dictionaries, 


DASSIM. ; 
tlons, 
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tions, and acts of thoſe courts, to Larve as rules 
for future deciſions . 

So far, therefore, from having it in his 
power © to temper and moderate,” (that is, 10 
aller) the written law or ſtatutes, a judge of 
equity, we find, cannot alter the unwritten 
law, that is to ſay, the eſtabliſhed practice of 
the other courts, and the judgments grounded 
thereupon, — nor even can he meddle with thoſe 
caſes for which either the written or unwritten 
law has already made general proviſions, and 
of which there is a poſſibility for the ordinary 
courts of law to take cogniſance. 

From all the above obſervations it follows, 
that, of the Courts of Equity, as eſtabliſhed in 
England, the following definition may be given, 
which is, that they are a kind of inferior expe- 
rimental legiſlature, continually employed in 
finding out and providing law remedies for 
thoſe new ſpecies of caſes for which neither 
the courts of common law, nor the legiſlature, 
have as yet found it convenient or practicable 
to eſtabliſh any. In doing which, they are to 
forbear to interfere with ſuch caſes as they 


find already in general provided for. A judge 


* The maſter of the rolls is the keeper of thoſe records, 
as the 1itle of this office expreſſes. His office in the Court 
of Chancery is of great importance, as he can hear and 
determine cauſes in the abſence of the lord chancellor. 
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of equity is atſo to adhere, in his deciſions, to 
the ſyſtem of decrees formerly paſſed in his 
. own court, regular records of which are kept 
for that purpoſe. 

From this latter circumſtance it again fol- 
lows, that a judge of equity, by the very ex- 
erciſe he makes of his power, is continually 
abridging the arbitrary part of it; as every 
new caſe he determines, every precedent he 
eſtabliſhes, becomes a land- mark or boundary 
which both he and his ſucceſſors in office are 
afterwards expected to regard. 

Here it may be added as a concluſion, that 

appeals from the decrees paſſed in the Courts 
of Equity are carried to the houſe of peers; 
which circumſtance alone might ſuggeſt that a 
judge of equity is ſubjected to certain poſitive 
rules, beſides thoſe © of nature and conscience 
only ;” an appeal being naturally grounded on 
a ſuppoſition that ſome rules of that kind were 
neglected. 

The above diſcuſſion on the Englith law has 
proved much longer than I intended at firſt; ſo 
much as to have ſwelled, I find, into two new 
additional chapters. However, I confeſs 1 
have been under the greater temptation to treat 
at ſome length the ſubje& of the Courts of 
Equity, as I have found the error (which may 
be called a conſtitutional one) concerning the 

| arbitrary 
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arbitrary office of thoſe courts, to be counte- 
nanced by the apparent authority of lawyers, 


and of men of abilities, at the ſame time that 


[ have-not ſeen in any book any attempt made 
profeſſedly to confute the ſame, nor indeed to 
point out the nature and true office of the 
Courts of. Equity. 


CHAP. XII: 
Of Criminal Tustice. 


W E are now to treat of an article, which, 
though it does not in England, and indeed 


ſhould not in any ſtate, make part of the 


powers which are properly conſtitutional, 
that is, of the reciprocal rights by means of 
which the powers that concur to form the go- 
vernment conftantly balance each other, yet 
eſſentially intereſts the ſecurity of individuals, 

and, in the iſſue, the conſtitution itſelf ; I mean 
to ſpeak of criminal juſtice. . But, previous to 


an expoſition of the laws of England on this. 


head, it is neceſſary to deſire the reader's at- 
tention to certain conſiderations. 
When a nation intruſts the power of the 


ſtate to a certain number of perſons, or to one, 


it is with a view to two points: one, to repel 
more effectually foreign attacks; the other, to 
maintain domeſtic tranquillity. 
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To accompliſh the former point, each indi- 
vidual ſurrenders a ſhare of his property, and 
ſometimes, to a certain degree, even of his 
liberty. But though the power of thoſe who 
are the heads of the ſtate may thereby be ren- 
dered very conſiderable, yet it cannot be faid, 
that liberty is, after all, in any high degree en- 
dangered ; becauſe, ſhould ever the executive 
power turn againſt the nation a ſtrength which 
ought to be employed ſolely for its defence, 
this nation, if it were really free (by which I 
mean, unreſtrained by political prejudices), 


would be at no loſs for providing the means of 


its ſecurity. 
In regard to the latter object, that i is, the 


maintenance of domeſtic tranquillity, every in- 
dividual muſt, excluſive of new renunciations 
of his natural liberty, moreover ſurrender 
(which is a matter of far more dangerous con- 
ſequence) a part of his perſonal ſecurity. 

The legiſlative power being, from the nature 
of human affairs, placed in the alternative, 
either of expoſing individuals to dangers which 
it is at the ſame time able extremely to dimi- 
niſh, or of delivering up the ſtate to the bound- 
leſs calamities of violence and. anarchy, finds 


itſelf compelled to reduce. all its members 


within reach of the arm of the public power, 
and, by withdrawing in ſuch caſes the benefit 


of the ſocial ſtrength, to leave them expoſed, 
| bare, 
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bare, and defenceleſs, to the exertion of the 


comparatively immenſe power of the executors 


of the laws. 
Nor is this all; for, inſtead of that poet 


re- action which the public authority ought in the 


former caſe to experience, here it muſt find none; 
and the law is obliged to proſcribe even the at- 
| tempt of reſiſtance. It is therefore in regulating 
ſo dangerous a power, and in guarding leſt it 
ſhould deviate from the real end of its inſtitution, 
that legiſlation ought to exert all its efforts. 

But here it is of great importance to obſerve, 
that the more powers a nation has reſerved to 
itſelf, and the more it limits the authority of the 
executors of the laws, the more induſtriouſly 
ought its precautions to be multiplied. 

In a ſtate where, from a ſeries of events, the 
will of the prince has at length attained to hold 
the place of law, he ſpreads an univerſal oppreſ- 
ſion, arbitrary and unreliſted ; even complaint 
is dumb: and the individual, undiſtinguiſhable 


by him, finds a kind of ſafety in his own inſigni- 


ficance. With reſpect to the few who ſurround 
him, as they are at the ſame time the inſtruments 
of his greatneſs, they have nothing to dread but 
momentary caprices ; a danger, againſt which, 
if there prevails a certain general mildneſs of 
manners, they are in a great meaſure ſecured. 


But 
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But in a ſtate where the miniſters of the laws 
meet with obſtacles at every ſtep, even their 
ſtrongeſt paſſions are continually put in motion ; 
and that portion of public authority, depoſited 
with them to be the inſtrument of national 
tranquillity, eaſily becomes a moſt formidable 
weapon. | 

Let us begin with the moſt favourable ſup- 
poſition, and imagine a prince whoſe intentions 
are in every caſe thoroughly upright, —let us 
even ſuppoſe that he never lends an ear to the 
| ſuggeſtions of thoſe whoſe intereſt it is todeceive 
him: nevertheleſs, he will be ſubject to error: 
and this error, which, Iwill farther allow, ſolely 
proceeds from his attachment to the public wel- 
fare, yet may very poſſibly happen to prompt 
him to act as if his views were directly oppoſite. 

When opportunities ſhall offer (and many 
ſuch will occur) of procuring a public advan- 
tage by overleaping reſtraints, confident in the 
uprightneſs of his intentions, and being natu- 
rally not very earneſt to diſcover the diſtant evil 
conſequences of actions in which, from his very 
virtue, he feels a kind of complacency, he will 
not perceive, that, in aiming at a momentary 
advantage, he ſtrikes at the laws themſelves on 
which. the ſafety of the nation reſts, and that 


thoſe acts, ſo laudable when we only conſider 
the 
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the motive of thaw, make a breach at which 


tyranny will one day enter. 

Yet farther, he will not even underſtand 
the complaints that will be made againſt him. 
To inſiſt upon them will appear to him to the 
laſt degree injurious : pride, when perhaps he 
is leaſt aware of it, will enter the liſts; what he 
began with calmneſs, he will proſecute with 
warmth ; and if the laws ſhall not have taken 
every poſſible precaution, he may think he is 
acting a very honeſt part, while he treats as 
enemies of the ſtate, men whoſe only crime 
will be that of being more ſagacious than him- 
ſelf, or of being in a better ſituation for judg- 
ing of the reſults of meaſures, 

But it were to exalt human-nature extrava- 
gantly, to think that this caſe of a prince, who 
never aims at augmenting his power, may not, 
in any ſhape, be expected frequently to occur, 
Experience, on the contrary, evinces that the 
happieſt diſpoſitions are not proof againſt the 
allurements of power, which has no charms but 
as it leads on to new advances ; authority en- 
dures not the very idea of reſtraint; nor does 
it ceaſe to ſtruggle till it has beaten down every 
boundary, N | 
| Openly to level every barrier, and at once to 

aſſume the abſolute maſter, as we ſaid before, 
would be a fruitleſs attempt. But it is here to 
. be 
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be remembered, that thoſe powers of the peo- 
ple which are reſerved as a check upon the ſo- 
vereign can only be effectual ſo far as they are 
brought into action by private individuals. 
Sometimes a citizen, by the force and perſe- 
verance of his complaints, opens the eyes of the 
nation; at other times, ſome member of the 
legiſlature propoſes a law for the removal of 
| ſome public abuſe: theſe, therefore, will be the 
perſons againſt whom the prince will direct all 
his efforts “*. | | 
And he will the more aſſuredly do ſo, as, from 
the error ſo uſual among men in power, he will 
think that the oppoſition he meets with, how- 
ever general, wholly depends on the activity of 
but one or two leaders; and amidſt the calcula- 
tions he will make, both of the ſuppoſed ſmall- 
neſs of the obſtacle which offers to his view, and 
of the deciſive conſequence of the ſingle blow he 
thinks neceſſary to ſtrike, he will be urged on by 
the deſpair of ambition on the point of being 
baffled, and by the moſt violent of all hatreds, 
that which was preceded by contempt. 
In that caſe which Lam ſtill conſidering, of a 
really free nation, the ſovereign muſt be very 
careful that military violence do not make the 


* By the word prince, I mean thoſe who, under what- 
ever appellation, and in whatever government it may be, 
are at the head of public affairs. 


ſmalleſt 
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ſmalleſt part of his plan: a breach of the ſocial 
compact like this, added to the horrour of the ex- 
pedient, would infallibly endanger his whole au- 
thority. But, on the other hand, as he was reſolved 
to ſucceed, he will, in defect of other reſources, 
try the utmoſt extent of the legal powers which 
the conſtitution has intruſted with him; and if 
the laws have not in a manner provided for every 
poſſible caſe, he will avail himſelf of the imper- 
fect precautions themſelves that have been 
taken, as a cover to his tyrannical proceedings; 
he will purſue ſteadily his particular object, 
while his profeſſions breathe nothing but the 
general welfare, and deſtroy the aſſertors of the 
laws, under the very ſhelter of the forms con- 
trived for their ſecurity“. | 

This is not all; independently of the imme- 
diate miſchief he may do, if the legiſlature inter- 
poſe not in time, the blows will reach the con- 
ſtitution itſelf; and the conſternation becoming 
general among the people, each individual will 

* If there were any perſon who charged me with ca- 
lumniating Human-nature, for it is her alone I am accufing 
here, I would deſire him to caſt his eyes on the hiſtory of a 
Lewis XI.—of a Richelieu, and, above all, on that of Eng- 
land before the revolution: he would ſee the arts and acti- 
vity of government increaſe, in proportion as it gradually 
loſt its means of oppreſſion. | 
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find himſelf enſlaved in a ſtate which yet may 
ſtill exhibit all the common appearances of li- 
berty. | : 
Noot only, therefore, the ſafety of the indivi- 
dual, but that of the nation itſelf, requires the 
utmoſt precautions in the eſtabliſhment of that 
neceſſary but formidable prerogative of diſpenſ- 
ing puniſhments. The firſt to be taken, even 
without which it is impoſlible to avoid the dan- 
gers above ſuggeſted, is, that it never be left 
at the diſpoſal, nor, if it be poſſible, expoſed 
to the influence of the man who is the depoſi- 
tary of the public power. 

The next indiſpenſable precaution 1s, that 
neither ſhall this power be veſted in the legiſ- 
lative body; and this precaution, ſo neceſſary 
alike under every mode of government, be- 
comes doubly ſo, when only a ſmall part of the 
nation has a ſhare in the legiſlative power. 

If the judicial authority were lodged in the 
legiſlative part of the people, not only the great 
inconvenience mult enſue of its thus becoming 
independent, but alſo that worſt of evils, the ſup- 
preflion of the ſole circumſtance that can well 
identify this part of the nation with the whole, 
which is, a common ſubjection to the rules which 
they themſelves preſcribe. The legiſlative body, 
which could not, without ruin to itſelf, eſtabliſh, 

| i openly 
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openly and by direct laws, diſtinctions in fa- 
vour of its members, would introduce them by 
its judgments : and the people, in electing re- 
preſentatives, would give themſelves maſters. 

The judicial power ought therefore abſo- 
lutely to reſide in a ſubordinate and dependent 
body,—dependent, not in its particular acts, 
with regard to which it ought to be a ſanctu- 
ary, but in its rules and in its forms, which the 
legiſlative authority muſt preſcribe. How is 
this body to be compoſed ? In this reſpect fur- 
ther precautions muſt be taken. 

In a ſtate where the prince is abſolute maſter, 
numerous bodies of judges are moſt convenient, 
inaſmuch as they reſtrain, in a conſiderable de- 
gree, that reſpect of perſons which is one inevi- 
table attendant on that mode of government. 
Beſides, thoſe bodies, whatever their outward 
privileges may be, being at bottom in a ſtate of 
great weakneſs, have no other means of acquir- 
ing the reſpect of the people than their integri- 
ty, and their conſtancy in obſerving certain rules 
and forms : nay, theſe circumſtances united, in 
ſome degree over-awe the ſovereign himſelf, 
and diſcourage the thoughts he might entertain 
of making them the tools of his caprices *, 

| But 


*The above obſervations are in a great meaſure meant to 


2 to the French parlemens, and particularly that of Paris, 
which 
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But in a ſtrictly limited monarchy, that is, 
where the prince is underſtood to be, and in 
fact is, ſubject to the laws, numerous bodies of 
judicature would be repugnant to the ſpirit of 
the conſtitution, which requires that all powers 
in the ſtate ſhould be as much confined as the 
end of their inſtitution can allow ; not to add, 
that, in the viciflitudes incident to ſuch a 
ſtate, they might exert a very dangerous in- 
fluence. | | 5 : 


which forms ſuch a conſiderable body as to have been once 


ſummoned as a fourth order to the general eſtates of the 
kingdom, The weight of that body, increaſed by the cir- 


cumſtance of the members holding their places for life, has 


in general been attended with the advantage juſt mention- 


ed, of placing them above being over-awed by private in- 


- dividuals in the adminiſtration either of civil or criminal 


juſtice; it has even rendered them ſo difficult to be ma- 
naged by the court, that the miniſters have been at times 
obliged to appoint particular judges, or commissaries, to try 
ſuch men as they reſolved to ruin. 

Theſe, however, are only local advantages, and rela- 
tive to the nature of the French government, which is an 
uncontrouled monarchy, with conſiderable remains of arif- 
tocracy. But in a free ſtate, fuch a powerful body of men, 
veſted with the power of deciding on the life, honour, and 
property of the citizens, would, as will be preſently ſhown, 
be productive of very dangerous political conſequences ; 
and the more ſo, if ſuch judges had, as is the caſe all over 
the world, except here, the power of deciding upon the 


matter of law, and the matter of fact, 
| | | Beſides 
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Beſides, that awe which is naturally inſpired 
by ſuch bodies, and is ſo uſeful when it is ne- 
ceſſary to ſtrengthen the feebleneſs of the laws, 
would not only be ſuperfluous in a ſtate where 
the whole power of the nation is on their ſide, 
but would moreover have the miſchievous ten- 
dency to introduce another ſort of fear than 
that which men muſt be taught to entertain. 
Thoſe mighty tribunals, I am willing to ſup- 
poſe, would preſerve, in all ſituations of affairs, 
that integrity which diſtinguiſhes them in ſtates | 
ol a different conſtitution ; they would never 
inquire after the influence, ſtill leſs the political 
ſentiments, of thoſe whoſe fate they were called 
to decide; but theſe advantages not being 
founded in the neceſſity of things, and the 
power of ſuch judges ſeeming to exempt them 
from being ſo very virtuous, men would be in 
danger of taking up the fatal opinion, that the 
ſimple exact obſervance of the laws is not the 
only taſk of prudence: the citizen called upon 
to defend, in the ſphere where fortune has, 
placed him, his own rights, and thoſe of the 
nation itſelf, would dread the conſequence of 
even a lawful conduct, and though encouraged 
by the law, might.deſert himſelf when he came 
to behold its miniſters. 
In the aſſembly of thoſe who fit as his Judges, 
the citizen might poſſibly deſcry no enemies: 
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but neither would he ſee any man whom a 
ſimilarity of circumſtances might engage to 
take a concern in his fate: and their rank, 
eſpecially when joined with their numbers, 
would appear to him to lift them above that 
which over-awes injuſtice, where the law has 
been unable to ſecure any other check, I mean 


the reproaches of the public. 
And theſe his fears would be conf iderably 


heightened, if, by the admiſſion of the juriſ— 
prudence received among certain nations, he 
beheld thoſe tribunals, already ſo formidable, 
wrap themſelves up in myſtery, and be made, 
as it were, inacceſſible“. 


He 


* An allufion is made here to the ſecreſy with which the 
proceedings, in the adminiſtration of criminal juſtice, are to 
be carried on, according to the rules of the civil law, which 
in that reſpec are adopted over all Europe. As ſoon as the 
priſoner is committed, he is debarred of the fight of every 
body, till he has gone through his ſeveral examinations. 
One or two judges are appointed to examine him, with a 
clerk to take his anſwers in writing: and he ſtands alone 
before them in ſome private room in the priſon. The wit- 
neſſes are to be examined a- part, and he is not admitted to 
ſee them till their evidence is cloſed: they are then con- 
fronted together before all the judges, to the end that the 
witneſſes may ſee if the priſoner is really the man they 
meant in giving their reſpective evidences, and that the 
priſoner may object to ſuch of them as he ſhall think proper. 


This done, the depoſitions of thoſe witneſſes who are ad- 
judged 
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He could not think, without diſmay, of thoſe 
vaſt priſons within which he is one day perhaps 
to be immured of thoſe proceedings, unknown 
to him, through which he is to paſs—of that 
total ſecluſion from the ſociety of other men 
nor of thoſe long and ſecret examinations, in 
which, abandoned wholly to himſelf, he will 
have nothing but a paſſive defence to oppoſe 
to the artfully varied queſtions of men, whoſe 
judged upon trial to be exceptionable, are ſet aſide : the de- 
poſitions of the others are to be laid before the judges, as 
well as the anſwers of the priſoner, who has been pre- 
vioufly called upon to confirm or deny them in their pre- 
ſence; and a copy of the whole is delivered to him, that he 
may, with the aſſiſtance of a counſel, which is now granted 
him, prepare for his juſtification. The judges are, as has 
been ſaid before, to decide both upon the matter of law 
and the matter of fact, as well as upon all incidents that 
may ariſe during the courſe of the proceedings, ſuch as 
admitting witneſſes to be heard in behalf of the priſoner, &c. 

This mode of criminal judicature may be uſeful as to the 
bare diſcovering of truth,—a thing which I do not propoſe 
to diſcuſs here ; but, at the ſame time, a priſoner is ſo com- 
pletely delivered up into the hands of the judges, who even 
can detain him almoſt at pleaſure by multiplying or de- 
laying his examinations, that, whenever it is adopted, men 
are almoſt as much afraid of being accuſed, as of being 
guilty, and eſpecially grow very cautious how they inter- 
fere in public matters. We ſhall ſee preſently how the 
trial by jury, peculiar to the Engliſh nation, is admirably 
adapted to the nature of a free ſtate. 
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intentions he ſhall at leaſt miſtruſt, and in which 
his ſpirits, broken down by ſolitude, ſhall re- 
ceive no ſupport, either from the counſels of 
his friends, or the looks of thoſe who ſhall offer 
up vows for his deliverance. 

The ſecurity of the individual, and the can- 
ſciouſneſs of that ſecurity, being then equally 
eſſential to the enjoyment of liberty, and ne- 
ceſſary for the preſervation of it, theſe two 
points muſt never be left out of ſight, in the 
eſtabliſhment of a judicial power; and I con- 
ceive that they neceſſarily lead to the following 
maxims. 

In the firſt place I ſhall remind the reader of 
what has been laid down above, that the ju- 
dicial authority ought never to reſide in an in- 
dependent body; ſtill leſs in him who is already 
the truſtee of the executive power. 

Secondly, the party accuſed ought to be pro- 
vided with every poſſible means of defence. 
Above all things, the whole proceedings ought 
to be public. The courts, and their different 
forms, muſt be ſuch as to inſpire reſpect, but 
never terror: and the caſes ought to be fo ac- 
curately aſcertained, —the limits ſo clearly 
marked,—as that neither the executive power, 
nor the judges, may ever hope to tranſgreſs 
them with impunity. 

In fine, ſince we muſt abſolutely pay a price 

for 
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for the advantage of living in ſociety, not only 
by relinquiſhing ſome ſhare of our natural li- 
berty (a ſurrender which, in a wiſely-framed 
government, a wiſe man will make without 
reluctance) but even alſo by reſigning part of 
our perſonal ſecurity,—in a word, ſince all ju- 
dicial power is an evil, though a neceſſary one, 
no care ſhould be omitted to reduce as far as 
poſſible the dangers of it. 5 

As there i is, however, a period at which the 
prudence of man muſt ſtop, at which the ſafety 
of the individual muſt be given up, and the law 
is to reſign him over to the judgment of a few 
perſons, that is, to ſpeak plainly, to a deciſion 
in ſome ſenſe arbitrary, it is neceſſary that the 
law ſhould narrow as far as poſſible this ſphere 
of peril, and ſo order matters, that when the 
ſubje& ſhall happen to be ſummoned to the 
deciſion of his fate by the fallible conſcience 
of a few of his fellow-creatures, he may always 
find in them advocates, and neyer adverſaries. 
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The Subject continued. 
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AFTER having offered to the reader, in the 
preceding chapter, ſuch general confiderations 
as I thought neceſſary, in order to convey a 
juſter idea of the ſpirit of the criminal judica- 
ture in England, and of the advantages peculiar 
to it, I now proceed to exhibit the particulars. 
When a perſon 1s charged with a crime, the 
magiſtrate, who is called in England a justice of 
the peace, iſſues a warrant to apprehend him; 
but this warrant can be no more than an order 
for bringing the party before him : he muſt then 
hear him, and take down in writin g his anſwers, 
together with the different informations. If it 
appears, on this examination, either that the 
crime laid to the charge of the perſon who is 
brought before the juſtice was not committed, 
or that there is no juſt ground to ſuſpe& him 
of it, he muſt be ſet abſolutely at liberty ; if 
the contrary reſults from the examination, the 
party accuſed muſt give bail for his appearance 
to anſwer to the charge, unleſs in capital caſes; 
for then he muſt, for ſafer cuſtody, be really 
committed to priſon, in order to take bis trial 
at the next ſeſſions. | 
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But this precaution, of requiring the exami- 
nation of an accuſed perſon, previous to his 
impriſonment, is not the only care which the 
law has taken in his behalf; it has farther or- 
dained, that the accuſation againſt him ſhould 
be again diſcuſſed, before he can be expoſed 
to the danger of a trial. At every ſeſſion the 
ſheriff appoints what is called the grand jury. 
This aſſembly muſt be compoſed of more than 
twelve men, and leſs than twenty-four ; and is 
always formed out of the moſt conſiderable 
perſons in the county. Its function is to ex- 
amine the evidence that has been given in ſup- 
port of every charge: if twelve of thoſe perſons 
do not concur in the opinion that an accuſation 
is well grounded, the party is immediately diſ- 
charged; if, on the contrary, twelve of the 
grand jury find the proofs ſufficient, the priſoner 
is ſaid to be indicted, and is detained in order 
to go through the remaining proceedings. 

On the day appointed for his trial, the priſon- 
er is brought to the bar of the court, where the 
judge, after cauſing the bill of indictment to be 
read in his preſence, muſt aſk him how he would 

be tried: to which the priſoner anſwers, By God. 

aud my country; by which he is underſtood _ 
to claim to be tried by a jury, and to have 
all the judicial means of defence to which the 
M 4 e ow 


168 THE CONSTITUTION 


Jaw entitles him. The ſheriff then appoints 
what is called the petit jury : this muſt be com- 
poſed of twelve men, choſen out of the county 
where the crime was committed, and poſſeſſed 
of a landed income of ten pounds a year: 
their declaration finally decides on the truth 
or falſehood of the accuſation. 
As the fate of the priſoner thus entirely * 
pends on the men who compoſe this jury, juſ- 
tice requires that he ſhould have a ſhare in the 
choice of them; and this he has through the 
extenſive right which the law has granted him, 
of challenging, or objecting to, ſuch of them 
as he may think exceptionable. | | 
Theſe challenges are of two kinds. The 
firſt, which is called the challenge to the array, 
has for its object to have the whole pannel ſet, 
aſide: it is propoſed by the priſoner when he 
thinks that the ſheriff who formed the pannel is 
not indifferent in the cauſe ; for inſtance, if he 
thinks he has an intereſt in the proſecution, that 
he is related to the proſecutor, or in general 
to the party who pretends to be injured. _ ' * : 
The ſecond kind of challenges are called, 
to the polls /in capita) : they are exceptions 
propoſed againſt the jurors, ſeverally, and are 
reduced to four heads by Sir Edward Coke.— 
That which he calls propter honoris respectum, 
may 
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may be propoſed againſt a lord impannelled 
on a jury; or he might challenge himſelf. 
That propter defectum takes place when a juror 
is legally incapable of ſerving that office, as, if 
he was an alien; if he had not an eſtate ſuffi- 
cient to qualify him, &c. That propter delic- 
tum has for its object to ſet aſide any juror con- 
victed of ſuch crime or miſdemeanor as renders 
him infamous, as felony, perjury, &c. That 
yropter affectum is propoſed againſt a juror who 
| has an intereſt in the conviction of the priſoner: 
he, for inſtance, who has an action depending 


between him and the priſoner ; he who is of kin : 


to the proſecutor, or his counſel, attorney, or of 
the ſame ſociety or corporation with him, &c.“ 

In fine, in order to relieve even the imagina- 
tion of the priſoner, the law allows him, inde- 
pendently of the ſeveral challenges above- men- 
tioned, to challenge peremptorily, that is to ſay, 
without ſhowing any cauſe, twenty jurors ſuc- 
ceſſively f. 

When at length the jury is formed, and they 
have taken their oath, the indictment is opened, 


* When a priſoner is an alien, one half of the jurors 
muſt alſo be aliens ; a jury thus formed | is called a jury de 
medietate lingua. 

+ When "theſe ſeveral challenges reduce too much the 
number of the jurors on the pannel, which is forty-eight, 
new ones are named on a writ of the judge, who are named 
the tales, from thoſe words of the writ, decem or octo tales. 


and 
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and the proſecutor produces the proofs of his 
accuſation. But, unlike to the rules of the civil 
law, the witneſſes deliver their evidence in the 
preſence of the priſoner: the latter may put 
queſtions to them; he may alſo produce wit- 
neſſes in his behalf, and have them examined 
upon oath. Laſtly, he is allowed to have a 
counſel to aſſiſt him, not only in the diſcuſſion 
of any point of law which may be complicated 
with the fact, but alſo in the inveſtigation of the 
fact itſelf, and who points out to him the queſ- 
tions he ought to aſk,or even aſłks them for him“. 
Such are the precautions which the law has 
deviſed for caſes of common proſecutions; but 
in thoſe for high treaſon, and for miſpriſion- of 
treaſon, that is to ſay, for a conſpiracy againſt 
the life of the king, or againſt the ſtate, and for 
a concealment of it f,. —accuſations which ſup- 
poſe a heat of party and powerful accuſers,— 
the law has provided for the accuſed party far- 
ther fafeguards. 1 
Firſt, no perſon can be queſtioned * any trea- 
ſon, except a direct attempt on the life of the 
king, after three years elapſed ſince the offence. 


This laſt article, however, is not eſtabliſhed by law, 
except in caſes of treaſon; it is done only through cuſtom 


and the indulgence of the judges. | 
+ The penalty of a miſpriſion of treaſon is, the for- 


feiture of all goods, and impriſonment for life. 
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25. The accuſed party may, independently of his 
other legal grounds of challenging, peremptorily 
challenge thirty-five jurors. 3%, He may have 
two counſel to aſſiſt him through the whole 
courſe of the proceedings. 4. That his witneſſ- 
es may not be kept away, the judges muſt grant 


him the ſame compulſive proceſs to bring them 
in, which they iſſue to compel the evidences 
againſt him. 5. A copy of his indictment muſt 
be delivered to him ten days at leaſt before the 
trial, in preſence of two witneſſes, and at the 
expenſe of five ſhillings; which copy muſt con- 
tain all the facts laid to his charge, the names, 
profeſſions, and abodes, of the jurors who are to 
be on the pannel, and of all the witneſſes who 
are intended to be produced againſt him“. 
When, either in caſes of high treaſon, or. of 
inferior crimes, the proſecutor and the priſoner 
have cloſed their evidence, and the witneſſes 
have anſwered to the reſpective queſtions both 
of the bench, and of the jurors, one of the 
judges makes a ſpeech, in which he ſums up 
the facts which have been advanced on both 
ſides. He points out to the jury what more 
preciſely conſtitutes the hinge of the queſtion 
before them; and he gives them his opinion 


Stat. 7 Will. III. c. 3. and 7 Ann, c. 21. The latter 
was to be in ſorce only after the death of the late Pretender. 


both 
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both with regard to the evidences that have 
been given, and to the point of law which is 
to guide them in their deciſion. This done, 
the jury withdraw into an adjoining room, 
where they muſt remain without eating and 
drinking, and without fire, till they have agreed 
unanimouſly among themſelves, unleſs the 
court give a permiſſion to the contrary. Their 
declaration or verdict (veredictum) muſt (unleſs 
they chooſe to give a ſpecial verdict) pronounce 
expreſsly, either that the priſoner is guilty, or 
that he is not guilty, of the fact laid to his charge. 
Laſtly, the fundamental maxim of this mode of 
proceeding 1s, that the jury muſt be unanimous. 

And as the main object of the inſtitution of 
the trial by a jury is to guard accuſed perſons 
againſt all deciſions whatſoever by men in— 
veſted with any permanent official authority *, 
it is not only a ſettled principle that the opin- 
ion which the judge delivers has no weight but 
ſuch as the jury chooſe to give it; but their 
verdict muſt beſides comprehend the whole 
matter in trial, and decide as well upon the 
fact, as upon the point of law that may ariſe 
out of it: in other words, they muſt pro— 


* „Laws,“ as Junius ſays extremely well, “ are in- 
„ tended, not to truſt to what men will do, but to guard 
„ againſt what they may do,” 
nounce 
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nounce both on the commiſſion of a certain 


fact, and on the reaſon which makes ſuch 


fact to be contrary to law *. 
This is even ſo eſſential a point, that a bill of 


indictment muſt expreſsly be grounded upon 
| thoſe two objects. Thus an indictment for 
| treaſon muſt charge, that the alleged facts were 
committed with a treaſonable intent {prodzto- 
rie). An indictment: for murder muſt expreſs, 
that the fact has been committed with malice 
prepense, or afore- thought. An indictment for 
robbery muſt charge, that the things were taken 


with an intention to rob (animo furand:), &c. . 
Juries 


* Unleſs they chooſe to give a special verdict.—“ When 
the jury,” ſays Coke, © doubt of the law, and intend to 
« do that which is juſt, they find the speczal matter and the | 
entry is, Ft super totd materid petunt discretionem Justiciario- 
rum.” Inſt. iv. p. 41.—Theſe words of Coke, we may ob- 
ſerve, confirm beyond a doubt the power of the jury to de- 
termine on the whole matter in trial: a power which in all 
conſtitutional views is neceſſary; and the more ſo, ſince a 
priſoner cannot in England challenge the judge, as he can 
under the civil law, and for the ſame cauſe as he can a 
witneſs. 

+ The principle that a jury is to decide both on the fact 
and the criminality of it, is ſo well underſtood, that if a ver- 
dict were ſo framed as only to have for its object the bare 
exiſtence of the fact laid to the charge of the priſoner, no 
puniſhment could be awarded by the judge in conſequence 


of it. Thus, i in the proſecution of Woodfall, for printing 
| Junius's 
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Juries are even fo uncontroulable 1n their 
verdit,—ſo apprehenſive has the conſtitution 
been leſt precautions to reſtrain them in the 
exerciſe of their functions, however ſpecious in 
the beginning, might in the iſſue be converted 
to the very deſtruction of the ends of that 
inſtitution, — that it is a repeated principle that 
a juror, in delivering his opinion, 1s to have 
no other rule but his opinion itſelf, that is to 
ſay, no other rule than the belief which reſults 
to his mind from the facts alleged on both 
fides, from their probability, from the cred1- 
bility of the witneſſes, and even from all ſuch 
circumſtances as he may have a private Know- 
ledge of. Lord chief. juſtice Hale expreſſes 
himſelf on this ſubject, in the following terms, , 
in his Hiſtory of the Common LO of England, 
chap. 12. § 11. 

« In this receſs of the jury, they are to 
* conſider their evidence, to weigh the credi- 


« bility of the witneſſes, and the force and 
« efficacy of their teſtimonies ; wherein (as 1 
© before ſaid) they are not preciſely bound to 

| « the rules of the civil law, viz. to have 

| ce two witneſſes to prove every fact, unleſs it 

| | Junius's Letter to the King, the jury brought in the follow- 

| ing verdict, guilty of printing and publishing only; the con- 

1 ſequence of which was the diſcharge of the priſoner, 

ll 
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be in caſes of treaſon, nor to reje& one 
s witneſs becauſe he is ſingle, or always to 
© believe two witneſſes, if the probability of 
the fact does upon other circumſtances 
* reaſonably encounter them; for the trial 
is not here ſimply by witneſſes, but by.. 
* jury : nay it may ſo fall out, that a jury 
upon their own knowledge may know a 
< thing to be falſe, that a witneſs ſwore to be 
true, or may know a witneſs to be incompe- 
tent or incredible, though nothing be object- 
_ © ed againit him—and may give their verdict 
ce accordingly “.“ | 
If the verdict pronounces not guilty, the 
| priſoner i is ſet at liberty, and cannot,.on any 
pretence, be tried again for the ſame offence. 
If the verdict declares him guzlty, then, and not 
till then, the judge enters upon his function 
as a judge, and pronounces the puniſhment 
which the law ET But, even in this 
caſe, 


* The ſame n and forms are obſerved in civil 
matters, only peremptory challenges are not allowed. 

+ When the parties accuſed is one of the lords temporal, 
he likewiſe enjoys the univerſal privilege of being judged 
by his peers; though the trial then differs in ſeveral re- 
ſpects. In the firſt place, as to the number of the jurors: 
all the peers are to perform the function of ſuch, and they 
muſt be ſummoned at leaſt twenty days beforehand, II. 
When the trial takes place during the ſeſſion, it is ſaid to 

| | be 
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caſe, he is not to judge according to his own 
diſcretion only; he muſt ſtrictly adhere to the 


letter of the law; no conſtructive extenſion can 


be admitted; and however criminal a fact might 
in itſelf be, it would paſs unpuniſhed if it were 


found not to be poſitively comprehended in 


ſome one of-the caſes provided for by the law. 
The evil that may ariſe from the impunity of a 
crime, that is, an evil which a new law may in- 
ſtantly ſtop, has not by the Engliſh laws been 
conſidered as of magnitude ſufficient to be put 
in compariſon with the danger of breaking 
through a barrier on which ſo mightily de- 


pends the ſafety of the individual *. | 
| To 


be in the high court of parliament ; and the peers officiate 


at once as jurors and judges: when the parliament is not 
ſitting, the trial is ſaid to be in the court of the high 
stervard of England ; an office which is not uſually in being, 
but is revived on thoſe occaſions; and the high ſteward 
performs the office of judge. III. In either of theſe caſes, 


unanimity is not required: and the majority, which muſt 
_ conſiſt of twelve perſons at leaſt, is to decide. | 


*I hall here give an inſtance of the ſcruple with which 
the Engliſh judges proceed upon occaſions of this kind. 
Sir Henry Ferrers having been arreſted by virtue of a war- 
rant, in which he was termed a {night, though he was a 
baronet, Nightingale, his ſervant, took his part, and killed 
the officer; but it was decided, that as the warrant © was 
* an ill warrant, the killing an officer in executing that 

* warrant 
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To all theſe precautions taken by the law 
for the ſafety of the ſubject, one circumſtance 
muſt be added, which indeed would alone juſ- 
tify the partiality of the Engliſh lawyers to 
their laws in preference to the civil law,. I 
mean the abfolute rejection they have made of 
torture . Without repeating here what has 
been faid on this ſubject by the admirable au- 
thor of the treatiſe on Crimes and Punishments, 
1 ſhall only obſerve, that the torture, in- itſelf 
ſo horrible an expedient, would, more eſperi- 
ally in a free ſtate, be attended with the moſt 
fatal conſequences. It was abſolutely neceſſary 
to preclude, by rejecting i it, all attempts to make 
the purſuit of guilt an inſtrument of vengeance | 
againſt the innocent, Even the convicted crimi- 
nal-muſt be ſpared, and a practice at all rates 
exploded, which might ſo eaſily be made an in- 


ſtrument of ORD yexation and perſecution . 
| For, | 


« warrant cannot be murder, becauſe no good warrant? 
„ wherefore he was found not guilty of the murder and 
© manſlaughter.”—See Croke's Rep. P. III. p. 371. 
Coke ſays (Inft. III. p. 35.) that when John Hol- 
land, duke of Exeter, and William de la Poole, duke of 
Suffolk, renewed, under Henry VI. the attempts made to 
introduce the civil law, they exhibited the torture as a Be- 
ginning thereof. The inſtrument was called the duke of 
Exeter's daughter. | 
+ Judge Foſter relates, from Whitlock, that the biſhop 
N of 
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For the farther prevention of abuſts, it is 
an invariable uſage that the trial be public.— 
The priſoner neither makes his appearance, 
vor pleads, but in places where every body 
may have free entrance; and the witneſſes 
when they give their evidence, the judge when 
he delivers his opinion, the jury when they 
give their yerdict, are all under the public eye. 
—Laſtly, the judge cannot change either the 
place, or the kind of puniſhment ordered by 
the law ; and a ſheriff who ſhould take away 
the life of a man in a manner different from 
that which the law preſcribes, would be pro- 
ſecuted as guilty of murder “*. 


of London having ſaid to Felton, who had aſſaſſinated the 
duke of Buckingham, If you will not confeſs, you muft 
« go to the rack,” The man replied, © If it muſt be ſo, 
„I know not who I may accuſe in the extremity of the 
torture; biſhop Laud, 883 or any lord at this 
5 board.“ 
4 Sound ſenſe, (adds * in the mouth of an enthu- 
„ ſiaſt and a ruffian. “ 
Laud having propoſed the rack, the x maiter was abu 
nm the board, and it ended in a reſerence to the 
judges, who unanimouſly reſolved that the rack could not 
be legally uſed. h 
And if any other perſon but the ſhecitf, even the 
judge himſelf, were to cauſe death to be inflicted upon a 
man, though convicted, it would be deemed. homicide. 
See Blackſtone, book iv. chap. 14. 
| In 
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In a word, the conſtitution of England be- 
ing a free conſtitution, demanded from that 
circumſtance alone (as I ſhould already have 
but too often repeated, if ſo fundamental 'a 
truth could be too often urged) extraordinary 
precautions to guard againſt the dangers which 
unavoidably attend the power of infliting pu- 
niſhments; and it is particularly when con- 
ſidered in this light, that the trial by) Jury proves 
an admirable inſtitution. 

By means of it, the judicial aulküfftyt is not 
only placed out of the hands of the man who 
is veſted with the executive authority—it is 
even out of the hands of the judge himſelf. — 
Not only the perſon who is truſted with the 
public power cannot exert it, till he has as it 
were received the permiſſion to that purpoſe, of 
thoſe who are ſet apart to adminiſter the laws ; 
but theſe latter are. alſo reſtrained in a manner 
exactly alike, and cannot make the law ſpeak, 
but when, in their turn, they have likewiſe re- 
ceived permiſſion. 

And thoſe perſons to whom the law has thus 
excluſively delegated the prerogative of de- 
citing that a puniſhment is to be inflicted, 
thoſe men without whoſe declaration the exe- 
cutive and the judicial powers are both thus 
bound down to inaction, do not form among 

N 2 them- 
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themſelves a permanent body, who may have 
had time to ſtudy how their power can ſerve 
to promote their private views or intereſt : they 
are men ſelected at once from among the peo- 
ple, who perhaps never were before called to 
the exerciſe of ſuch a function, nor foreſee that 
they ever ſhall be called to it again. 

As the extenſive right of challenging effec- 
tually baffles, on one hand, the ſecret practices 
of ſuch as, in the face of ſo many diſcourage- 
ments, might ſtil] endeavour to make the judi- 
cial power ſubſervient to their own views, and 
on the other excludes all perſonal reſentments, 
the ſole affection which remains to influence 
the integrity of thoſe who alone are entitled te 
put the public power into action, during the 
ſhort. period of their authority, is, that their 
own fate as ſubjects is eſſentially connected 
with that of the man whoſe doom they are 80. 
ing to decide. 

In fine, ſuch is the happy nature of this in- 
ſtitution, that the judicial power, a power ſo 
formidable in itſelf, which is to diſpoſe, without 
finding any reſiſtance, of the property, honour, 
and life of individuals, and which, whatever 
precautions may be taken to reſtrain it, muſt 
in a great degree remain arbitrary, may be ſaid 


in England, to exilt, —to accompliſh every 
| intended 
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inte end, —and to be in the hands of no- 
body “. "= 
In ail thefe obſervations on the advantages 
of the Engliſh criminal laws, I have only con- 
ſidered it as connected with the conſtitution, 
which is a free one; and it is in this view alone 
that I have compared it with the juriſprudence | 
received in other ſtates. Yet, abſtractedly from 
the weighty conſtitutional conſiderations which 
I have ſuggeſted, I think there are ſtill other 
interefting grounds of pre-eminence on the fide 
of the laws of England, 

In the firſt place, they do not pere that a 
man ſhould be made to run the riſque of a trial, 
but upon the declaration of twelve perſons at _ 
leaſt /the grand jury). Whether he be in pri- 
ſon, or on his trial, they never for an inſtant 
refuſe free acceſs to thoſe who have either ad- 
vice or comfort to give him; they even allow 
him to ſummon all who may have any. thing 
to ſay in his favour. And laſily, what is of 
very great importance, the witneſſes againſt 
kim muſt deliver their teſtimony in his preſence; 
he may croſs-examine them, and by one unex- 


*The conſequence of this inſtitution is, that no man in 
England ever meets the man of whom he may ſay, “That 
man has a power to decide on my death or life.” If we 
could for a moment forget the advantages of that inſtitu- 
* we ought at leaſt to admire the ingenuity of it. 
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pected queſtion, confound a whole ſyſtem of 
calumny: indulgences theſe, all denied by the 
laws of other countries. | 

Hence, though an accuſed perſon may be 
expoſed to have his fate decided by perſons 
{the petty jury) who poſſeſs not, perhaps, all 
that ſagacity which in ſome delicate caſes it is 
particularly. advantageous to meet with in a 
Judge, yet this inconvenience 1s amply com- 
penſated by the extenſive means of defence 
with which the law, as we have ſeen, has pro- 
vided him. If a juryman does not poſſeſs that 
expertneſs which is the reſult of long practice, 
yet neither does he bring to judgment that 
hardneſs of heart which is, more or leſs, alſo 
the conſequence of it; and bearing about him 
the principles, let me ſay, the unimpaired in- 
ſtin& of humanity, he trembles while he exer- 
ciſes the awful office to which he finds himſelf 
called, and in doubtful caſes always decides 
for mercy. 

It is to be farther obſerved, that, in the uſual 
courſe of things, juries pay great regard to the 
opinions delivered by the judges: that in thoſe 
caſes where they are clear as to the fact, yet find 
themſelves perplexed with regard to the degree 
of guilt connected with it, they leave it, as has 


been ſaid before, to be aſcertained by the diſ- 


cretion of the judge, by returning what is 
| | called 
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called a specral verdict: that, whenever circum- 


ſtances ſeem to alleviate the guilt of a perſon, 
againſt whom nevertheleſs the proof has been 
poſitive, they temper their verdict by recom- 


mending him to the mercy of the king ; which : 


ſeldom fails to produce at leaſt a mitigation of 
the puniſhment : that, though a man once ac- 
quitted can never, under any pretence whats 
ſoever, be again brought into peril-for the ſame 
offence, yet a new trial would be granted if 
he had been found guilty upon proof ſtrongly 
ſuſpected of being falſe (Black. b. iv. c. 27.) 


Laſtly, what diſtinguiſhes the laws of England 


from thoſe of other countries in a very honours 
able manner, is, that as the torture is unknown 
to them, ſo neither do they know any more 
grievous puniſhment than the fimple _—_— 
tion of life. | 10 > 


All theſe circumſtances have ond to 
introduce ſuch a mildneſs into the exerciſe of 


criminal juſtice, that the trial by jury is that 
point of their liberty to which the people of 
England are moſt thoroughly and univerſally 
wedded ; and the only complaint I have ever 
heard uttered againſt it, has been by men who, 


more ſenſible of the neceſſity of: public order 


than alive to the feelings of humanity, think 
that too a offenders eſcape with i ti Me 
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' CHAP. XIV. 


The Subject concluded. n, relative ta 
7 mprisonment.. 


BUT. what comblajes that ſenſe of independ- 
ence which the laws. of England procure to 
every individual (a ſenſe which is the nobleſt 
advantage attending liberty) is the greatneſs 
of their precautions upon the dents point of 
impriſonment. 

In the firſt place, by allowing, in moſt caſes, 
of enlargement upon bail, and by preſcribing, 
on that article, 'expreſs rules for the judges to 
follow, they have removed all pretexts, which 
circumſtances might afford, of e a mag 
of his liberty, 

But it is againſt the executive power that the 
ilar: has, 'aboye all, directed its efforts: 
nor has it been but by flow degrees that it has 
been enabled to wreſt from it a branch of power 
which enabled him to deprive the people of 
their leaders, ,as well as to intimidate thoſe 
who might be tempted to aſſume the function; 
and which, having thus all the efficacy of more 
odious means without the dangers of them, 
was perhaps the moſt formidable weapon with 
which it might attack public liberty. 
bs ES The 
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The methods originally pointed out by the 
laws of England for the enlargement of a per- 
ſon unjuſtly impriſoned, were the writs of main- 
prise, de odio et atia, and de homine replegian- 
do. Thoſe writs, which could not be denied, 
were an order to the ſheriff of the county in 
which a perſon was confined, to inquire into 
the cauſes of his confinement ;- and, according 
to the circumſtances of his caſe, either to diſ- 
charge him completely, or upon bail. | 
But the moſt uſeful method, and which even, 
by being moſt general and certain, has tacitly 
aboliſhed all the others in the writ of Habeas 
Corpus, ſo called, becauſe it begins with 'the 
words Habeas corpus ad subjictendum. This 
writ, being a writ of high prerogative, muſt 
iſſue from the Court of King's Bench: its ef- 
fects extend equaliy to every county; and the 
king by it requires, or is underſtood to require, 
the perſon who holds one of his ſubjects in cuſ- 
tody, to carry him before the judge, with the 
date of the confinement, and the cauſe of it, 
in order to diſcharge him, or continue to de- 
tain him, according as the judge ſhall decree. 
But this writ, which might be a reſource in 
caſes of violent impriſonment effected by indi- 
viduals, or granted at their requeſt, was but a 
feeble one, or rather was no reſource at all 
| 85 ef 
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\ againſt the prerogative of the prince, eſpecially 
under the reigns of the Tudors, and in the be- 
ginning of that of the Stuarts. And even in 
the firſt years of Charles the Firſt, the judges 
of the King's Bench, who, in conſequence of 
the ſpirit of the times, and of their holding 
their places durante bene placito, were con- 
ſtantly devoted to the court, declared, that. 
they could not, upon a Habeas Corpus, either 
bail or deliver a priſoner, though committed 
without any cauſe aſſigned, in caſe he was 
« committed by the ſpecial command of the 
king, or by the lords of the privy council.” 
Thoſe principles, and the mode of procedure 
_ which reſulted from them, drew the attention 


of parliament ; and in the act called the Peti- 


tion of Right, paſſed in the third year of the 
reign of Charles the Firſt, it was enacted, that 
no perſon ſhould: be kept in cuſtody, in con- 
lequence of ſuch impriſonments. 

But the judges knew how to evade the in- 
tentzon- f this act: they indeed did not refuſe 
to diſcharge a man impriſoned without a cauſe; | 
but they uſed ſo much delay in the examina- 
tion of the cauſes, that they obtained the full 
effect of an open denial of juſtice. . - 

Ihe legiſlature again interpoſed, and in the 
50 A b in the ſix teenth year of the reign of 
; | Charles 
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Charles the Firſt, the ſame in which the Star-. 
chamber was ſuppreſſed, it was enacted, that 
« if any perſon be committed by the king. 
„ himſelf in perſon, or by his privy council, 
or by any of the members thereof, he ſhall 
© have granted unto him, without any delay, 
upon any pretence whatſoever, a writ of 
„ Habeas Corpus; and that the judge ſhall 
« thereupon, within three court-days after the 
« return is made, examine and determine, the, | 
* legality of ſuch impriſonment.” oy 

This act ſeemed to preclude every podibiliy 
of future evaſion: yet it was evaded ſtill; and 
by the connivance of the judges, the perſon who 
detained the priſoner could, without danger, 
wait for a ſecond, and a third writ, called an 
alias and a pluries, before he produced him. ; 

All theſe different artifices gave at length 
birth to the famous act of Habeas Corpus, paſſed 
in the thirtieth year of the reign of Charles the 
Second, which is conſidered in England as a 
ſecond Great Charter, and has finally ſuppreſi - 
ed all the reſources of oppreſſion “. 

The principal articles of this act are; 1. To fix 


*The real title of this act is, An Act. for better Securing 
the Subject, and for Prevention of Imprisonment beyond the Seas. 
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the different terms allowed for bringing a pri- 
ſoner : thoſe terms are proportioned to the 
diſtance : and none can in 115 caſe exceed 
Fake days. | 

2. That the officer and WARD neglecting to 
make due returns, or not delivering to the pri- 
ſoner, or his agent, within ſix hours after de- 
mand, a copy of the warrant of commitment, 


or ſhifting the cuſtody of the priſoner from one 


to another, without ſufficient reaſon or autho- 
rity (ſpecified in the act), ſhall for the firſt of- 
fence forfeit one hundred pounds, and for the 
ſecond two hundred, to the party grieved, and 
be diſabled to hold his office. . 

3. No perſon, once delivered by "Habeas 
Corpus, ſhall be recommitted for the ſame of- 
ferice, on penalty of five hundred pounds. 
4. Every perſon committed for treafon or 
felony, ſhall,” if he require it, in the firſt week 


of the next term, or the firſt day of the next 


ſeſſion, be indifted in that term or ſeſſion, or 


elſe admitted to bail, unleſs the king's wit- 


neſſes cannot be produced at that time: and 
if not indicted and tried in the ſecond term or 
ſeſſion, he ſhall be diſcharged of his ons Hg 


ment for ſuch imputed offence. 


5 Þ, . Any of the twelve Judges, or the lord 
chan- 
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chancellor, who ſhall deny a writ of Habeas 
Corpus, on ſight of the warrant, or on oath, that 
the ſame is refuſed, ſhall forfeit ſeverally | to the 
party grieved five hundred pounds. 

6. No inhabitant of England (except perſons | 
contracting, or convicts praying to be tranſport- 
ed) thall be ſent priſoner to Scotland, Ireland, 
Jerſey, Guernſey, or any place beyond the ſeas, 
within or without the king's dominions,—on | 
pain, that the party committing, his adviſers, 
aiders, and aſſiſtants, ſhall forfeit to the party 
grieved a ſum not leſs than five hundred pounds, 
to be recovered with treble coſts, —ſhall be diſ- 
abled to bear any office of truſt or profit—ſhall 
incur the penalties of a præmunire , and be 


incapable of the king's pardon, + 


The ſtatutes of 1 thus called from the writ for 
their execution, which begins with the words præmunire (for 
premonere) facias, were originally deſigned to oppoſe the 
uſurpations of the popes. The firſt was paſſed under the 
reign of Edward the Firſt, and has been followed by ſeveral 
others, which, even before the reformation, eſtabliſhed ſuch 
effectual proviſions as to draw upon one of them theepithet 
of execrabile statutum. The offences againſt which thoſe 
ſtatutes were framed were likewiſe diſtinguiſhed by the ap- 
pellation of premunire ; and under that word were included 
in general all attempts to promote the pope's authority at the 
expenſe of the king's. The puniſhment decreed. for ſuch 


cafes was alſo called a pramunire ; it has fince been extended 
; again 
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again to ſeveral other kinds of offence, and amounts te 
„the impriſonment for life, and forfeiture of all goods 


& and rents of lands during life.” See Blackſtone's Com, 
book iv. ch. 8. 
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BOOK II. 


CHAP. I. 


Some Advantages peculiar to the English Consti- 
tution. 1. The Unity of the Executive Power. 


Wp have ſeen in former chapters the re- 
ſources allotted to the different parts of the 
Engliſh government for balancing each other, 
and how their reciprocal actions and re- adtions 
produce the freedom of the conſtitution, which 
is no more than an equilibrium between the 
ruling powers of the ſtate. I now propoſe to 

ſhow that the particular nature and functions of 
theſe ſame conſtituent parts of the government, 
which give it ſo different an appearance from 
that of other free ſtates, are moreover attended 
with peculiar and very great advantages, which 
have not hitherto been ſufficiently obſerved. 

_ The firſt peculiarity of the Engliſh govern- 
ment, as a free government, is its having a 
king,—its having thrown into one place the 

n maſs, if I may uſe the expreſſion, oi the 


executive 


ON 


: its ſupplies, -See on this ſubject chap. yi, book I. 
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executive power, and having invariably and for 
ever fixed it there. By this very circumſtance 
alſo has the depositum of it been rendered ſacred 
and inexpugnable; by making one great, very 
great man in the ſtate, has an effeCtual check 
been put to the pretenſions of thoſe who other- 
wiſe would ſtrive to become ſuch; and diſorders 
have been prevented, which, in all republics, 
ever brought on the ruin of liberty, and, before 
it was loſt, obſtructed the enjoyment of it. 
If we caſt our eyes on all the ſtates that ever 
were free, we ſhall ſee that the people ever turn- 


ing their jealouſy, as it was natural, againſt the 


executive power, but never thinking of the 
means of limiting it that has ſo happily taken 
place in England“, never employed any other 


expedients beſide the obvious one of truſting that 


power to magiſtrates, whom they appointed an- 
nually; which was in great meaſure the ſame as 
keeping the management of it to themſelves. 


Whence it reſulted, that the people, who, what- 


ever may be the frame of the government, al- 
ways poſſeſs, after all, the reality of power, thus 
uniting in themſelyes with this reality of power 
the actual exerciſe of it, in form as well as in fact, 


The rendering that power dependent on the people for 


Con- 
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; conſtituted the whole ſtate... In 1 therefore 
legally to diſturb, the whole ſtate, nothing 
more was requiſite than to put In motion a Cer- 
tain number of individuals... | 
In a ſtate. which is ſmall and poor, an ar- 
rangement of this kind is not attended with any 
great inconveniences, as every individual is 
taken up with the care of providing for his 
ſubſiſtence, as great objects of ambition are 
wanting, and as evils cannot, in in ſuch a: ftate, 
ever become much complicated. In a ſtate. 
that ſtrives for aggrandiſement, the difficulties | 
and danger attending the purſuit of ſuch a 
plan inſpire a general ſpirit of caution, and 
eyery individual er a aber 1 _ his ern 
as a citizen. 9 i. 

But when, at length, thoſe en e 
come to ceaſe, and the paſſions, and even the 
virtues, which they excited, thus become re. 
duced to a ſtate of inaction, the people turn 
their eyes back towards the interior of the re- 
public; and every individual, in ſeeking then 
to concern himſelf in all affairs, ſeeks for new 
objets that may reſtore him to that ſtate of ex- 
ertion which habit, he finds, has rendered ne- 

ceſſary to him, and to exerciſe a ſhare of power 
which, ſmall as it is, yet flatters his vanity. 

As the preceding events muſt needs have 
given an influence to a certain number of citi- 
8 9 - es 
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zens, they avail themſelves of the general diſ- 
poſition of the people, to promote their pri- 
vate views: the legiſlative power is thence- 
forth continually in motion; and as it is badly 
informed and falſely directed, almoſt every 
exertion of it is attended with ſome i ert to 
the laws, or the ſtate. | 
This is not all; as thoſe who compoſe the 
general aſſemblies cannot, in conſequence of 
their numbers, entertain any hopes of gratify- 
ing their own private ambition, or, in general, 
their own private paſſions, they at leaſt ſeek to 
gratify their political caprices, and they accu- 
mulate the honours and dignities of the ſtate 
on ſome favourite whom the public voice 2 
Pens to raiſe at that time. 
But, as in ſuch a ſtate there can be, from 
the irregularity of the determinations of the 
people, no ſuch thing as a ſettled courſe of 
meaſures, it happens that men never can ex- 
aQly tell the preſent ſtate of public affairs. 
| The power thus given away is already grown 
very great, before thoſe for whom it was given 
ſo much as ſuſpect it; and he himſelf who en- 
joys that power does not know its full extent: 


but then, on the firſt opportunity that offers, 


he ſuddenly pierces through the cloud which 
hid the ſummit from him, and at once ſeats 
himſelf upon it. The: people, on the other 

hand, 
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hand, no ſooner recover ſi ght of him, than they 
ſee their favourite no Bech their maſter, 
and diſcover the evil, _— to find that it is 
* remedy. Ke 4129941 10 * 26 049 
As this power, thus carrepiivioudy nba = 
db rgb of the ſupport both of the law and 
of the ancient courſe of things, and is even but 
indifferently reſpected by thoſe who have ſub- 
jected themſelves to it, it cannot be maintained 
but by abuſing it. The people at length ſuc- 
ceed in forming ſomewhere a centre of union; 
they agree in the choice of a leader; this leader 
in his turn riſes; in his turn alſo he betrays his 
_ engagements; power produces its wonted ef- 
fects; and the protector becomes a tyrant. 
This is not all: the ſame cauſes which have 
given a maſter to the ſtate, give it two, give it 
three. All thoſe rival powers endeavour to 
ſwallow up each other; the ſtate becomes a 
ſcene of endleſs quarrels and broils, and i is in 
a continual convulſion. | 5 
If amidſt ſuch diſorders the N retained 
their freedom, the evil muſt indeed be very 
great, to take away all the advantages of it; 
but they are ſlaves, and yet have not what in 
other countries makes amends for political 
ſervitude; I mean tranquillity, - 
In order to prove all theſe things, if pooch 
were dee neceſſary, I would only refer the 
| O2 reader 
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reader to what every one knows of Piſiſtratus 
and Megacles, of Marius and Sylla, of Cæſar 
and Pompey. However, I cannot avoid tranſ- 
lating a part of the ſpeech which a citizen of 
Florence addrefſed once to the ſenate : the 
reader will find in it a kind of abridged ſtory 
of all republics; at leaſt of . thoſe which, by 
the ſhare allowed to the people in the govern- 
ment, deſerved that name, and which, beſides, 
have attained to a ceriaitidegree of extent and 
power. 8 > f 
And that vote hens may be 3 
“ and ſtable, it is the will of heaven that, in all 
&* ſtates whatſoever, there ſhould ariſe certain 
ce deſtructive families, who are the bane and 
% tuin of them. Of this our own republic af- 
* fords as many and more deplorable examples 
«* than any other, as it owes its misfortunes 
« not only to one, but to ſeveral ſuch families. 
e We had at firſt the Buondelmonti and the 
Huberti. We had afterwards the Donati and 
„ the Cerchi; and at preſent, (ſhameful and 
te ridiculous conduct!) we are waging war 
« among ourſelves for the Ricci and the Albixai. 
When in former times the Ghibelins were 
*© ſuppreſſed, every one expected that the 
te Guelfs, being then ſatisfied, would have 
a choſen to live in tranquillity ; yet, but a 
. hoe time had * when they again di- 
„5 
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«© vided themſelves into the factions of the - 
« rwhites and the ' blacks. When the whites 
cc were ſuppreſſed, new parties aroſe, and new 
ce troubles followed. Sometimes battles were 
4 fought in favour of the exiles; and at other 
& times, quarrels broke out between the no- 
bility and the people. And, as if reſolved - 
et to give away to others what we ourſelves 
„ neither could, nor would, peaceably. enjoy, 
- © we committed the care of our liberty ſomes 
“ times to king Robert, and at other times to 
« his brother, and at length to the duke of 
Athens; never ſettling nor reſting in anykind 
« of b as not knowing either how 
« to enjoy liberty, or fupport ſervitude x.“ 
Tbe Engliſh conſtitution has prevented the 
poſſibility of misfortunes of this kind, Not only 
by diminiſhing the power, or rather actual er- 
ercise of the power, of the people f, and mak- 
ing them ſhare in the legiſlature only by their 
repreſentatives, the irreſiſtible violence has 
been avoided of thoſe numerous and general _ 
| aſſemblies, which, on whatever fide they throw 
their weight, bear down every thing. Beſides, 
as the power of the people, when they have 


* See the Hiſtory of Florence, by Machiavel, lib. iii, - 
+ We ſhall ſee in the ſequel, that this diminution of the 
. exerciſe of the power of the people has been attended with 
a great increaſe of their liberty, 


Ws: | w 
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any kind of power, and khow how to uſe it, 
is at all times really formidable, the conſtitu- 
tion has ſet a counterpoiſe to it; and the 18 | 
authority is this counterpoiſe. / : 
In order to-render it equal to ſuch a taſk; the 
conſtitution has, in the firſt place, conferred on 
the king, as we have ſeen before, the exclu- 
ſive prerogative of calling and diſmiſſing the 
legiſlative bodies, and of e a * on 
their reſolutions. 
Secondly, it has alſo placed on 0 ſide of the 
king the whole executive power in the nation. 
Laſtly, in order to effect ſtil] nearer an equili- 
brium, the conſtitution has inveſted the man 
whom it has made the ſole head of the ſtate, 
with all the perſonal privileges, all the pomp, 
all the majeſty, of which human dignities are 
capable. In the language of the law, the king 
is ſoyereign lord, and the people are his ſub- 
jects he is univerſal proprietor of the whole 
kingdom ;—he beſtows all the dignities and 
places; and he is not to be addreſſed but with 
the expreſſions and outward ceremony of almoſt 
eaſtern humility. Beſides, his perſon is ſacred 
and inviolable; and any attempt whatſover 
againſt it is, in the eye of the law, a crime equal 
to that of an attack againſt the whole ſtate. 


In a word, fince, to have too exactly com- 


pleted the equilibrium between the power of 
Lge | - the 


the pity; and that of the crown, would 0 5 


been to ſacrifice the end to the means, that is, 
to have endangered liberty with a view to 
ſtrengthen the government, the deficiency which 


ought to remain on the fide of the crown, has 


at leaſt been, in appearance, made up, by con- 
ferring on the king all that ſort of ſtrength that 


may reſult from the opinion and reverence of 


the people; and amidſt the agitatiens which 


are the unavoidable attendants of liberty, the 


royal power, like an anchor that reſiſts both by 


its weight and the depth of its hold, inſures a 


ſalutary ſteadineſs to the veſſel of the ſtate. 


The greatneſs of the prerogative of the king, 


by its thus procuring a great degree of ſtability 
to the ſtate in general, has much leſſened the 
poſſibility of the evils we have above deſcribed; 


it has even, we may ſay, totally prevented 
them, by rendering it impoſſible for any citizen 


even to riſe to any dangerous greatneſs. 
And to begin with an advantage by which the 

people eaſily, ſuffer themſelves to be-influenced, 

I mean that of birth, it is impoſſible for it to 


produce in England effects in any degree dan- 
gerous; for though there are lords who, beſides 


their wealth, may alſo boaſt of an illuſtrious 
deſcent, yet that advantage, being expoſed to 


a continual compariſon with the ſplendor of the 


throne, dwindles almoſt to nothing; and, in the 
0 4 gradation 
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gradation univerſally received of dignities and 
titles, that of ſovereign prince and king, places 
him who is inveſted with it out of all bee 5 
of proportion. 

The ceremonial of the court of England i is 
even formed upon that principle. Thoſe per- 
ſons who are related to the king have the title 
of princes of the blood, and, in that quality, an 
undiſputed pre- eminence over all other per- 
ſons *. Nay, the firſt men in the nation think 
it an honourable diſtinction to themfſelves, to 
hold the different menial offices, or titles, in 
his houſehold. If we therefore were to fet 
aſide the extenſive and real power of the king, 
as well as the numerous means he poſſeſſes of 
gratifying the ambition and hopes of individuals, 
and were to confider only the majefty of his 
title, and that Rind of ſtrength founded on pub- 
lic opinion, which reſults from it, we ſhould 
find that advantage ſo confiderable, that to at- 
tempt to enter into a competition with it, with 
the bare advantage of high birth, which itfelf 
has no other foundation than public opinion, 
and that too in a very ſubordinate degree, 
would be an-attempt completely extravagant. 

If this difference is ſo great as to be tho- 

* This, by ſtat, of the 31ſt of Hen. VIII. extends to the 
ſons, grandſons, brothers, uncles, and 3 of the 
reigning king. 
roughly 
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roughly ſubmitted to, even by thoſe perſons 


whoſe lituation might incline them to diſown it, 


much more does it influence the minds of the 
people. And if, notwithſtanding the value 


which every Engliſhman ought to ſet upon him- 
ſelf as a man, and a free man, there were any 


. whoſe eyes were ſo very tender as to be dazzled -+- 
by the appearance and the arms of a lord, they 


would be totally blinded when they came to 
turn them towards the royal majeſty. e 
The only man, therefore, who, to thoſe who 


are unacquainted with the conſtitution of Eng- 


land, might at firſt fight appear in a condition 
to put the government in danger, would be a 
man who, by the greatneſs of his abilities and 
| Public ſervices, might have acquired in a high 


degree the love of the people, and obtained a 


great influence in the houſe of commons. 
But how great ſoever this enthuſiaſm of the 


public may be, barren applauſe is the only fruit 


which the man whom they favour can expect 
from it. He can hope neither for a dictatorſhip, 


nor a conſulſhip, nor in general for any power 


under the ſnelter of which he may at once ſafely 


unmaſk that ambition with which we might ſap- _ 


poſe him to be actuated, —or, if we ſuppoſe him 


to have been hitherto free from any, grow inſen - 


ſibly corrupt. The only door which the conſti- 
tution leaves 188 to dis . of whatever 


kind 
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kind it may be, is a place in the adminiſtration, 
during the pleaſure of the king. If, by the con- 
tinuance of his ſervices, and the preſervation 
of his influence, he becomes able to aim ſtill 
higher, the only door which again opens to 
him is that of the houſe of lords. . 155 
But this advance of the favourite of the peo- 
ple towards the eſtabliſhment of his greatneſs is 
at the ſame time a great ſtep towards the loſs of 
that power which might render him formidable. 
In the firſt place, the people ſeeing that he is 
become much leſs dependent on their favour, 
begin, from that very moment, to leſſen their 
attachment to him. Seeing him moreover di- 
ſtinguiſhed by privileges which are the object 
of their jealouſy, I mean their political jealouſy, 
and member of a body whoſe intereſts are fre- 
quently oppoſite to their's, they immediately 
conclude that this great and new dignity can- 
not have been acquired but through a ſecret 
agreement to betray them. Their favourite, 
thus ſuddenly transformed, is going, they make 
no doubt, to adopt a conduct entirely oppoſite 
to that which has till then been the cauſe of 
his advancement and high reputation, and, in 
the compaſs of a few hours, completely re- 
nounce thoſe principles which he has ſo long 
and fo loudly profeſſed. In this, certainly the 


people are miſtaken ; but yet neither would they 
1 + be 
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be wrong, if they feared that a zeal hitherto ſo | 
warm, ſo conſtant, I will even add, ſo ſincere, - 


when it occurred with their favourite's private 
intereſt, would, by being thenceforth often i in 
oppoſition to it, become gradually much abated. 


Nor is this all; the favourite' of the people 


does not even find in his new acquired dignity 

all the increaſe of greatneſs and Eclat that 
might at firſt be imagined. | 

| Hitherto he was, it is true, only a private 


individual; but then he was the obje& in 


which the whole nation intereſted themſelves; 
bis actions and words were ſet forth in the pub- 


lic prints; and he every-where met with ap- 


plauſe and acclamation. 
All theſe tokens of public favour are, 1 


know, ſometimes acquired very lightly; but they 


never laſt long, whatever people may ſay, un- 
leſs real ſervices are performed: now, the title 
of benefactor to the nation, when deſerved, 
and univerſally beſtowed, is certainly a very 
handſome title, and which does no-wiſe require 
the aſſiſtance of outward pomp to ſet it off. 
Beſides, though he was only a member of the 
inferior body of the legiſlature, we muſt ob- 
ſerve, he was the firſt; and the word first is 
always a word of very great moment. 

But now that he is made lord, all his great- 


neſs, which hitherto was indeterminate, be- 
| comes 
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comes defined. By granting him privileges 


eſtabliſhed and fixed by known laws, that un- 


certainty is taken from his luſtre which is of 
fo much importance in thoſe things which de- 


pend on imagination; and his value is lowered, 
juſt becauſe it is aſcertained. 


Beſides, he is a lord; but then ies are ſe- 
veral men who poſſeſs but ſmall abilities, and 
few eſtimable qualifications, who alſo are lords; 
his lot. is, nevertheleſs, to be ſeated among 
them; the law places him exactly on the ſame 
level with them; and all that is real in his 
greatneſs is thus loſt in a crowd of dignities, 
hereditary and conventional. 

Nor are theſe the only loſſes which the fa- 
vourite of the people is to ſuffer. Indepen- 
dently of thoſe great changes which he deſcries 


at a diſtance, he feels around him alterations 


no leſs viſible, and ſtill more painful. 

Seated formerly in the aſſembly of the re- 
preſentatives of the people, his talents and con- 
tinual ſucceſs had ſoon raiſed him above the 


level of his fellow members; and, being car- 


ried on by the vivacity and warmth of the pub- 
lic favour, thoſe who might have been tempted 
to ſet up as his competitors were reduced to 
filence, or even became his ſupporters. 

Admitted now into an aſſembly of perſons in- 


reſted with a perpetual and hereditary title, he 
3 finds 


— 
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finds men hitherto his ſupefiors een who'ſee 
with a jealous eye the ſhining talents of the 
homo novus, and who are firmly reſolved, that 
after baving been the leading man in the houſe 
of commons, he ſhall not be the firſt in theirs, 
In a word, the ſucceſs of the favourite of the 
people was brilliant, and even formidable; but 

the conſtitution, in the very reward it prepares 
for him, makes him find a kind of oſtracifm. 
His advances were ſudden, and his courſe rapid; 
he was, if you pleaſe, like a torrent ready to 
bear down every thing before it; but this tor- 
rent is compelled, by the general arrangement 
of things, finally to throw itſelf into a vaſt re 
ſervoir, where it mingles, and loſes its foroe 
and direction. e 
I know it may be ſaid, that, in oven to aveke : 
the fatal ſtep which is to deprive him of ſo 
many advantages, the favourite of the people 
ought to refuſe the new dignity which is offered 
to him, and wait for more important ſucceſſes, | 
from his eloquence in the houſe of commons, 
and his influence over the people. | 
But thoſe who. give him this counſel have 
not ſufficiently examined it. Without doubt 
there are men in England, who, in their preſent 
| purſuit of a project which they think eſſential 
to the public good, would be capable of re- 
fuſing for a while a * which would de- 
prive 


— 
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prive their virtue of opportunities of exerting 
itſelf, or might more or leſs endanger it: but 
woe to him who ſhould perſiſt in ſuch a refuſal, 
with any pernicious deſign !; and who, in a 
government where liberty is eſtabliſhed on ſo 
ſolid and extenſive a baſis, ſhould endeavour to 
make the people believe that their fate depends 
on the perſevering virtue of a ſingle citizen. 
His ambitious views being at laſt diſcovered 
(nor could it be long before they were ſo), his 
obſtinate reſolution to move out of the ordinary 
courſe of things would indicate aims, on his 
part, of ſuch an extraordinary nature, that all 
men whatever, who have any regard for their 
country, would inſtantly riſe up from all parts 
to oppoſe him, and he muſt fall, overwhelmed 
with ſo much ridicule, that it would be better 
for him to fall from the Tarpeian rock . ä | 
2 


The reader will, perhaps, object, that no man in Eng- 
Jand can poſſibly entertain ſuch views as thoſe I have ſuggeſt- 

ed here: this is preciſely what I intended to prove. The 
efſential advantage of the Engliſh government above all 
thoſe that have been called free, and which in many reſpects 
were but apparently ſo, 1s, that no perſon in England.can 
entertain ſo much as a thought of his ever riſing to the level 
of the power charged with the execution of the laws. All 
men in the ſtate, whatever may be their rank, wealth, or 
influence, are thoroughly convinced that they muſt, in reality 
as well as in name, continue to be subjects; and are thus 


UE 8 really to lore, to defend, and to promote, thoſe 
| laws 
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In 8405 even though we were to ſuppoſe that 
the new lord might; after his exaltation, have 


preſerved all his intereſt with the people, or, 
what would be no leſs difficult, that any lord 


. whatever could, by dint of his wealth and high 


birth, rival the ſplendor of the crown itſelf, all 
theſe advantages,” how great ſoeyer we may' 


fuppoſe them, as they would not of themſelves 
be able to confer on him the leaſt executive 


authority, muſt for ever remain mere ſhowy | 
unſubſtantial advantages. Finding all the 'ac- 
tive powers in the ſtate concentered in that 
very ſeat of power which we ſuppoſe him in- 


clined to attack, and there ſecured by formi- 
dable proviſions, his influence muſt always 
evaporate in ineffectual words; and after hav- 


ing advanced himſelf, as we ſuppoſe, to the 


very foot of the throne, finding no branch of 


independent power which we might appro- 
priate to himſelf, and thus at laſt give a reality 
to his political importance, he would ſoon ſee 


it, however great it might have at mt 1 


decline and die away. 


God forbid, however, that! ſhould 1 mean that, 


the people of- England are ſo fatally tied down 


to inaction, by the nature of their government, 


that they cannot, in times of oppreſſion, find 
laws which ſecure the liberty to the ſubject. This latter 


obſervation will be again introduced in the ſequel. 
e | means 
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meansof appointinga leader! No; I only meant 
to ſay that the laws of England open no door to 
thoſe accumulations of power, which have been 
the ruin of ſo many republics ; that they offer 
to the ambitious no poſſible means of taking ad · 

vantage of the inadvertence, or even the grati- 
tude, of the people, to make themſelves their 
tyrants; and that the public power, of which 
the king has been made the excluſive depo- 
ſitary, muſt remain unſbaken in his hands, fo 
long as things continue to keep in the legal 
erder ; which, it may be obſerved, is a ſtrong 
inducement to him conſtantly to endeavour to 


maintain them in it *. 
CHAP. 


=. There are faveral events, in the Engliſh hiſtory, which 
put in a very ſtrang light this idea of the ſtability which 


the power of the crown gives to the ſtate, 
One, is the facility with which the great duke of 'Marl- 


. borough, and his party at home, were removed from their 
ſeveral employmeats. Hannibal, in circumſtances nearly 
 fimilar, had continued the war againſt the will of the ſenate 
of Carthage: Cæſar had done the ſame in Gaul: and when 
at laſt he was expreſsly required to deliver up his commit- 
fion, he marched his army to Rome, arid eſtabliſhed a mili- 
tary deſpotiſm. But the duke, though furrounded, as well 
as the above - named generals, by a victorious army, and by 
allies, in conjunction with whom he had carried on ſuch a 
ſucceſsful war, did not even heſitate to ſurrender his com» 
_ miſſion. He knew that all his ſoldiers were inſeparably pre- 
poſſeſſed in favour of that power againſt which he muſt 


have revolted: he knew that the ſame prepoſſeſſions were 
| deeply 
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Avorurs gteat advantage, and which 
one would not at firſt.expe&,:im:this| unity: of 
the-public power in England in this union, 
and, if I may ſo expreſs myſalſꝭ in this coacer- 
vation, of all the branches of the eecutlvè au- 
Hotty: as: 2659; ond 

deeply rooted i in ihe minds of the whole nation, and that 
every thing among them concurred, , to ' ſupport. tl the fame 
power : he knew that the very nature '6f the claims he mu 
have fet up would inftantly have made All his officers and! 
captains turn themſelves againſt him, aui in ſhort, that, in 
an enterpriſe of that nature, the arm of the ſea he had to 
repaſs was the ſmalleſt of the obſtacles he would have to 
encq unter a 

The other event 1 mall mention here, 15 that of PD re- 
volution of 1689. If the long-eſtabliſhed power of the - 
crown had not beforehand prevented the people from ac - 
cuſtoming themſelves to fix their eyes on ſome particular 
citizens, and in general had not prevented all men in the 
Rate from attaining any too conſiderable degree of power 
and greatneſs, the expultion of James II. might have been 
followed by events ſimilar to thoſe which took. place at 
he after the n of Cæſar. 
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thority, is the greater facility i it affords of re- 
ſtraining it. 

In thoſe ſtates where the execution of tlie 
laws is intruſted to ſeveral different hands, and 
to each with different titles and prerogatives, 
ſuch diviſion, and the changeableneſs of mea- 
ſures, which muſt. be the conſequence of it, con- 
ſtantly hide the true cauſe of the evils of the 
ſtate: in the endleſs fluctuation of things, no 


polifical principles have time to fix among the 
people: and-public misfortunes happen, with. 


aut ever leaving behind them any uſeful leſſon. 

At ſometimes military tribunes, and at others 
omi bear an abſolute ſway ;—ſometimes 
patriclans uſurp every thing, and at other times 
thoſe who. are called nohles * ;—ſometimes the 
people are. oppreſſed by decemvirs, 27 at 
others by dictators. 5 
eros in ach aces; doesn not talwiys! ber at 


2 


The capacity of being admitted to all places: of public 
truſt, at length gained by the plebeians, having rendered 
uſeleſs the old diſtinction between them and the patricians, 
a coalition was then effected between the great plebeians, 
or commoners, who got into tlieſe places, and the ancient 


Patricians. Hence a new claſs of men aroſe, who were 


Called nobiles and nobilitas, Theſe a are the words by which 


Livy, after that period, conſtantly diſtinguiſhes thoſe men 
and families who were at the head of the ſtate, 1 8 
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down the fences that are ſet around it; but it 
leaps over them. When men think it confined 
to one place, it ſtarts up again in another;—it 
mocks the efforts of the people, not becauſe it 
is invincible, but becauſe it is unknown ;— 
ſeized by the arm of a Hercules, it ORD with 
the changes of a Proteus. 

But the indiviſibility of the public power in 
England has conſtantly kept the views and ef- 
forts of the people directed to one and the ſame 
object; and the permanence of that power has 
alſo given a permanence and a regularity to 
the precautions they have taken to reſtrain it. 

Conſtantly turned towards that ancient for- 
treſs, the royal power, they have made it for 
ſeven centuries the object of their fear; with a 
watchful jealouſy they have conſidered all its 
parts they have obſerved all its outlets—they 
have even pierced the earth to explore its ſecret 
"avenues, and ſubterraneous works. 

United in their views by the greatneſs of the 
danger, they regularly formed their attacks. 
They eſtabliſhed their works, firſt at a diſtance; 
then brought them ſucceſſively nearer; and, in 
ſhort, raiſed none but what ſerved afterwards 
as a foundation or defence to others. : 

After the Great Charter was eſtabliſhed, forty 
ſucceſſive confirmations ſtrengthened it. The 


Fa 
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act called the Petition of Right, and that paſted 
in the ſixteenth year of Charles the Firſt, then 
followed: ſome years after, the Habeus Con/nus 
act was eſtabliſhed; and the Bill of Rights made 
at length its appearance. In fine, whatever 
the circumſtances may have been, they always 
had, in their efforts, that ineſtimable advantage 
of knowing with certainty the general feat of 
the evils they had to defend themſelves againſt ; 
and each calamity, each particular eruption, by 
pointing out ſome weak place, has ever gained 
a new bulwark to public liberty. 

To conclude i in a few. words, — the executive 
power in England is ſormidable, but then it 
is for ever the ſame; its reſources are vaſt, but 
their nature is at length known; it has been 
made the indiviſible and inalienable attribute 
of one perſon alone, but then all other per- 
ſons, of whatever rank or | degtee, become 
really intereſted. to reſtrain ĩt ORs its proper 
bounds®... | : | 


* This la . of the greatneſs. and, indivifibilicy 
of the executive power, viz. the obligation i it lays upon the 
| preteſt men in the ſtate, fincerely , to unite, in a common 

cauſe with the. people, will be mote arply difeuſfed here- 
after, when .a more particular compariſon between the 
Engliſh government and the 1 g ferm. l be of- 
fered to the reader. N 
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CHAP. III. 


4 e 8 —The Division 8 the | 
Legislative Power. 


TRE ſecond eie which England, as 
an individual ſtate and a free ſtate, exhibits in 
its conſtitution, is the diviſion of its legiſlature. 
But, in order to make the reader more ſenſible 
of the advantages of this diviſion, it is neceſſary 
to deſire him to attend to the following con- 
ſiderations. 

It is, without doubt, abſolutely neceſſary, for 
ſecuring the conſtitution of a ſtate, to reſtrain 
the executive power; but it is ſtill more ne- 
ceſſary to reſtrain the legiſlative. -. What the 
former can only do by ſucceſlive ſteps (I mean 
ſubvert the laws) and through a longer or 
ſhorter train of enterpriſes, the latter does in a 
moment. As its bare will can give being to 
the laws, ſo its bare will can alſo annihilate 
them; and, if I may be permitted the expreſ- - 
ſion,— the legiſlative power can change the 
conſtitution, as God created the light. | 

In order, therefore, to inſure ſtability: ta the 
_ conſtitution of a ſtate, it is indiſpenſably ne- 
ceſſary to reſtrain the legiſlative authority. But 

| E3 -- bere 
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here we muſt obſerve a difference between the 
legiſlative and the executive powers. The 
latter may be confined, and even is the more 
eaſily ſo, when undivided: the legiſlative, on 
the contrary, in order to its being reſtrained, 
| ſhould abſolutely be divided. For, whatever 
laws it may make to reſtrain itſelf, they never 
can be, relatively to it, any thing more than 
ſimple reſolutions ; as thoſe bars which it might 
erect to ſtop its own motions muſt then be 
within it, and reſt upon it, they can be no bars. 
In a word, the ſame kind of impoſſibility is 
found, to fix the legiſlative power when it is 
one, which Archie objected againſt, his 
moving the earth “. | 
Nor. does ſuch a diviſion of the legiſlature 
only render it poſſible for it to be reſtrained, 
ſince each of thoſe parts into which it is divided 
can then ſerve as a bar to the motions of the 
others, but it even makes it to be actually ſo. 
reſtrained. If it has been divided into only two 
parts, it is probable that they will not in all 
caſes unite, either for doing or undoing:—if it 
has been divided into three parts, the chance 
that no changes will be made is thereby greatly 
increaſed. 1 ? 
| Nay more; as a kind of point of honour 
will naturally take place between theſe diſfe- 


3 He wanted a ſpot whereupon to fix his inſtruments. 
© 24 LEDE 
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rent parts of the legiſlature, 1 will therefore; 
be led to offer to each other only ſuch: propo- 
ſitions as will at leaſt be plauſible z and all 
very prejudicial cbanges will thus be prevented, 
as it were, before their birth. 2 07 
If the legiſlative and executive powers differ: 
ſo greatly with regard to the neceſſity of their 
being divided, in order to their being reſtrained, 
they differ no leſs with regard to the other con- 
ſequences ariſing from ſuch diviſion. © 
The diviſion of the executive power neceſ- 
ſarily introduces actual oppoſitions, even violent 
ones, between the different parts into which 
it has been divided; and that part which in! 
the iſſue ſucceeds ſo far as to abſorb; and unite! 
| in itſelf, all the others, immediately ſets itſelf 
above the laws. But thoſe oppoſitions.which: 
take place, and which the public good requires 
ſhould take place, between the different parts 
of the legiſlature, are never any thing more 
than oppoſitions between contrary opinions and 
intentions; all is tranſacted 1 in the regions of 
the underſtanding; ; and the only contention 
that ariſes is wholly carried on with thoſe in- 
offenſive e aſſents and diſſents, e 
and bes. 
Beſides, when one of thei parts of the Nel 
lature i is ſo ſucceſsful as to engage the others 
„ to 
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= to adopt its propoſition, the reſult is, that a lav 
5 takes place which has in it à great probability 
of being good: when it happens to be defeated, 
and ſees its propofition rejected, the worſt that, 
can reſult from it is, that a law is not made at 
that time; and the Joſs which the ſtate ſuffers 
thereby, reaches no farther, than the temporary 
ſetting aſide of ſome more or Jeſs uſeful ſpecu- 
aten: | 
In a word, the reſult af. a Jivigew of the ex- 
ecutive power is either a. more or leſs ſpeedy 
eſtabliſhment of the right of the strongest, or a 
continued ſtate of war *: that of a diviſion of 
= the legiſlative power, is wether truth, or general 
tranquillity. ] 
The following maxims will therefore be ads 
if mitted. That the laws of a ſtate may be per- 
| manent, it is requiſite that the legiſlative power 
ſhould be divided ;—that they may have weight, 
and continue in force, it is neceſſary that the 
executive power ſhould be on. 


N * | Every one knows the frequent hoſtilities ' that took 
j 5 place between the Roman ſenate and the tribunes. In 
wo | Sweden there have been continual contentions between the 
king and the ſenate, in which they! have overpowered, each 
other by turns. And in England, when the executive 
power became double, by the King allowing the parliament , 
| to have a perpetual and independent c a eval war 
| ' almoſt immediately followed. , 
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If the reader conceived any doubt: as to the 
truth of the above obſervations, he need only 
caſt his eyes on the hiſtory of the proceedings of 
the Engliſh legiſlatufe down to our times, to 
find a proof of them. He would be ſurpriſed 


to fee how little variation there has been in the - 


political laws of this country, eſpecially during 
the laſt hundred years; though, it is moſt im- 
portant to obſerve, the legiſlature has been as 
it were in a continual ſtate of ation, and, no 
diſpaſſſonate man will deny, has generally pro- 
moted the public good. Nay, if we except the 
act paſſed under William III. by which it had 
been enacted, that parliaments ſhould ſit no + 
longer than, three years, and which was repealed . 
by a ſubſequent act, under George I. which al- 
lowed them to fit for ſeven years, we ſhall not 
find that any law, which may really be called 
conſtitutional, and which has been enacted ſince 
the reſtoration, has been chan ged afterwards. 
Now, if we compare this ſteadineſs of the 
Engliſh government with the continual ſubver- 
ſions of the conſtitutional laws of ſome ancient 
republics, with. the imprudence of ſome of the 
laws palled. in their aſſemblies“ , and with the 
| tin 
* The Athenians, among other laws, had enacted one | 
to forbid applying a certain part of the public revenues to 
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ſtill greater inconſiderateneſs with which they 
ſometimes repcaled the moſt ſalutary regula- 
tions, as it were, the day after they had been 
enacted, —if we call to mind the extraordinary 
means to which the legiſlature of thoſe repub- 
lies, at times ſenſible how its very power was 
prejudicial to itſelf and to the ſtate, was 
obliged to have recourſe, in order, if poſſible, 
to tie its own hands *, we ſhall remain con- 


vinced of the great advantages which attend 


the conſtitution of the Engliſh legiflature F. 
Nor is this diviſion of the Engliſh * 


any other 1 than the expences of the theatres and public 


ſhows. 
* In ſome ancient republics, when the legiſlature with. 


ed to render a certain law permanent, and at the ſame 


time miſtruſted their own future u iſdom, they added a 
clauſe to it, which made it death to propoſe the revoca- 


tion of Tt. Thoſe who afterwards. thought ſuch revoca- 


tion neceffary to the public welfare, relying on the mercy 
of. the people, appeared in the ITT n with an 
halter about their necks. i; 

+ We ſhall perhaps have 8 to obſerve NIE 
that the true cauſe of the equability of the operations of the 
Englifh legiſlature is the oppoſition that happily. takes 


place between the different views and intereſts of the ſeve- 
ral bodies that compoſe it: a confideration”this, without 


which all political inquiries are no more than airy ſpecula- 
tions, and is the only one that can lead to uſeful een 
cancluſions. | 


accom- 
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acc en (which is indeed a very fortu- 
nate circumſtance) by any actual diviſion of 
the nation : each conſtituent part of it poſſeſſes 
| ſtrength ſufficient to inſure reſpe&t to its re- 
ſolutions; yet no real diviſion has been made 
of the forces of the ſtate. . Only a greater pro- 
portional ſhare of all thoſe diſtin&tions which 
are calculated to gain the reverence of the 
people has been allotted to thoſe parts of the 
legiſlature which could not poſſeſs their confi- 
dence in ſo high a degree as the others; and 
the inequalities in point of real ſtrength - be- 
tween them have been made up by the magic 

of dignity. | 
Thus, the king, who alone forms « one part 
of the legiſlature, has on his ſide the majeſty 
of the kingly title: the two houſes are, in ap- 
pearance, no more than councils entirely de- 
pendent on him; they are bound to follow his 
perſon ; they only meet, as it ſeems, to adviſe 
him; and never addreſs him but i in the moſt 
ſolemn and reſpeCtful manner. | 
As the nobles, who form the ſecond. order 
of the legiſlature, bear, in point both of real 
weight. and numbers, no proportion to the 
body of the people *, they have received, as 
a a com- 


* Tt is for want of Inving duly conſidered this ſubject, 
that Mr. Rouſſęau exclaims ſomewhere againſt thoſe, who, 


when 
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2 compenſation, the advantage of perſonal ho- 

nours, and of an hereditary title. 
Befides, the eſtabliſhed ceremonial gives to. 

their aſſembly a great pre-eminence over that 


of the repreſentatives of the people. They 


are the per houſe, and the others are the 
lower houſe. They are in a more ſpecial man- 
ner conſidered as the king's council; and it is 
in the place where they aſſemble that his throne 
is placed. | 

When the: king comes to „ the parliament, 
the commons are ſent for, and make their ap- 
pearance at the bar of the houſe of lords. 
It is moreover before the lords, as before their 
judges, that the commons bring their im- 


peachments. When, after - paſſing a bill in 


their own houſe, they ſend it to the lords 
to defire their concurrence, they always order 


when they ſpeak of general eſtates of France, “ dare to 
% call the people the third eſtate,” At Rome, where all 


the order we mention was inverted, where the fasces were 
laid at the feet of the people, and where the tribunes, 


, whbſe function, like that of the king of England, was to 


oppoſe the eſtabliſh ment of new laws, were only a ſubor- 
dinate kind of magiſtracy, many diſorders followed. In 
Sweden, and in Scotland {before the union), faults of 
another kind prevailed : in the former kingdom, jor in- 
ance, an overgrown body of two thouſand nobles fre- 
quently over-ruled both king and people. 


a number 
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a number of their 0wn members to accompany 
it“: whereas the lords fend. down their bills 
to them, only by ſome of the aſſiſtants of their 
houſe f. When the nature of the alterations, 
which one of the two houſes deſire to make in 
a bill ſent to it by the other, renders a con- 
ference between them neceſſary, the deputies 
of the commons to the committee, Which is 
then formed of members of both houſes, are 
to remain uncovered. Laſtly, thoſe; bills 
which (in whichever of the two houſes they 
have originated) have been agreed to by both, 
muſt be depoſited. in the houſe of lords, there 
to remain till the royal pleaſure is ſigniied. 
Beſides, the lords are members of the legiſla- 
ture by virtue of a right inherent in their per- 
ſons, and they are ſuppoſed to ſit in parlia- 
ment on their own account, and ſor the ſup- 
port of their own intereſts. In conſequence 
af this they r the privilege of Sims Weir 


1 4 5 44 * 3 


The 1 the doüſe of lords 3 come HR 
from the woolpack to receive the bills which the members 
of the commons bring to their houſe. 8 5 ; 

12 The twelve judges and the” maſters In ehläncery⸗ | 

re is alſo à ceremonial eſtabliſſied with regard to the 
manner and parks - of reſpea, with. which thoſe two, of 
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votes by grund *; and, when any ws them 


diflent from the reſolutions of their houſe, they 
may enter a proteſt againſt them, containing 
the reaſons of their particular opinion. Ina 
word, as this part of the legiſlature is deſtined 
frequently to balance the power of the people, 
what it could not receive in real ſtrength it 


has received in outward ſplendour and great- 


neſs; ſo that, when it cannot reſiſt by its 
weight, it overawes ys its apparent e 


tude. 12 
In fine, as theſe various prerogatives, by. 


which the component parts of the legiſlature 


are thus made to balance each other, are all. 


intimately connected with the fortune of the 
Rate, and flouriſh and decay according to the 
viciſſitudes of public proſperity or adverſity, it 


\ thence follows, that, though differences of 


opinion may at ſome times take place between 
thoſe parts, there can ſcarely ariſe any, when 
the general welfare is really in queſtion. And 
when, to reſolve the doubts that may ariſe on 
political ſpeculations of this kind, we caſt our 
eyes on the debates of the two houſes for a long 
ſucceſſion of years, and ſee the nature of the 


The W have not that privilege; becauſe they 
are themſelves proxies for the people,—Sce Coke's Inſt, 4. 


10 41. 
laws 
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liws which have been propoſed, of thoſe: which 
have paſſed,” and of thoſe which have been re- 
jetted,” as well as of the arguments that have 
been urged on both ſides, we ſhall remain con- 
vinced of the goodneſs of the . on 
which. the: 4 mere is formed. 
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er. "The Business of e 8 Lacs, 6, 
lodged in he H ands of 17 e People. . 


A THIRD circumſtance which I N to 
ſhow to be peculiar to the Engliſh govern- 
ment, is the manner in which the reſpettive 
offices of the three component parts of the le- 
giſlature have been divided, and allotted to 
each of them. TED. 

If the reader will be Festa to obſerve, be 
will find that in moſt of the ancient free ſtates 
the ſhare of the people in the buſineſs of le- 
giſlation was to approve or reject the Propo- 
fitions which were made to them, and to give 
the final ſanction to the laws. The function 
of thoſe perſons, or in general thoſe bodies, 
who were intruſted with the executive power, 
Was to prepare and frame the laws, and then 
to 
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to propoſe them to the people: and in 4 word, 
they poſſeſſed that branch of the legiſlative 
| power which, may be called the fhitiative, that 
is, the prerogative of pang cat power in ; 
action”. 770 e 417 SHY to 551% 
This initiative, or deen right of pro- 
poſing in legiſlative aſſemblies, attributed to 
the magiltrates, is indeed very uſeful, and per- 
haps even neceſſary, in ſtates of a republican 
form, for giving a permanence to the laws, as 
well as for preventing the diſorders. and ftrug- 
gles for power which have been mentioned be- 
fore ; but upon examination we ſhall find that 
this expedient 1s attended with inconveniences 


„ Carr Af 
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4. This power of tins EN ae and approving 
ſuch laws as were afterwards to be propounded to the peo - 
ple, was, in the firſt times of the Roman republic, con- 
ſtantly exerciſed by the ſenate: laws were made, Populi 
Jussu, et auctoritate senalis, Even in caſes of elections, 
the previous approbation and auctoritas of the fenate, with 
regard to thoſe perſons who were offered to the ſuffrages of 
the people, was required. Tum enim non gerebat is niagi- 
stratum qui ceperat, Sl Patres auctgres now erant Hir. Cic, 
pro Plancio, 3. 
At Venice the Senate alſo exerciſes powe ers x of the Lame 
kind, with regard to the grand council or afſeinbly of the 


nobles. In the canton of Bern, all propofitions muſt be 
diſcuſſed i in the little eouncil, which is compofed of twenty- 


ſeven members, before they are laid before the council of 
the wo lud. ed, in whom reſides the ſovereignty of the 
2 | | whole 


of little leſs magnitude than the ovils it is 
meant to remedy. | 
Theſe magiſtrates, or Sa at t firſt indead 
apply frequently to the legiſlature for a grant 
of ſuch branches of power as they dare not of 
themſelves aſſume, or for the removal of ſuch 
obſtacles to their growing authority as they 
do not yet think it ſafe for them peremptorily 
to ſet aſide. But when their authority has at 
length gained a ſufficient degree of extent and 
ſtability, as farther manifeſtations of the will 
of the legiſlature could then only create ob- 
ſtructions to the exerciſe of their power, they 
begin. to conſider the legiſlature as an enemy 
whom they muſt take great care never to rouſe. 
They conſequently convene the aſſembly of 
the people as ſeldom as they can. When 
they do it, they carefully avoid propoſing 
any thing favourable to public liberty. They 
ſoon even entirely ceaſe to convene the aſſem- 
bly at all; and the people, after thus loſing 


whole canton. And in Geneva, the law is, «« that nothing 
« ſhall be treated in the general council or aſſembly of the 

citizens which has not been previouſly treated and. ap- 

& proved in the council of the two hundred ; and that no- 
thing ſhall be treated in the two hundred which has not 

« been previouſly treated and approved in the council of 
" the twenty-five.” k | 
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the power of legally aſſerting their rights, are 
expoſed to that which is the higheſt degree of 
political ruin, the loſs of even the remem- 
brance of them, unleſs ſome indirect means 
are found, by which they may from time to 
time give life to their dormant privileges; 
means which may be found, and ſucceed 
pretty well in ſmall ſtates, where proviſions 
can more ealily be made to anſwer their in- 
tended ends, but in ſtates of conſiderable ex- 
tent have always been found, in the event, 
to give riſe to diſorders of the ſame kind with 
thoſe which were at firſt intended to by pre- 
vented. | 

But as the capital erik of the Engliſh 
conſtitution totally differs from that which 
forms the baſis of republican governments, 
ſo is it capable of procuring to the people 
advantages that are found to be unattain- 
able in the latter. It is the people in Eng- 
land, or at leaſt thoſe who repreſent them, 
ho poſſeſs the initiative in legiſlation, that 
is to ſay, who perform the office of framing 
laws, and propoſing them. And among the 
many circumſtances in the Engliſh govern- 
ment, which would appear entirely new to the 
politicians of antiquity, that of ſeeing the 
perſon intruſted with the executive power bear 
| that 
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that ſhare in legiſlation which they looked upon 
as being neceſſarily the lot of the people, ane 
the people that which they thought the indiſ- 
penſable office of its magiſtrates,” would not 
certainly be the leaſt occaſion of their ſurpriſe. 
I foreſee that it will be objected, that, as the 
king of England has the power of diflolving, 
and even of not calling parliaments, he is 
hereby poſſeſſed of a prerogative which in fact 


is the ſame with that which I have juſt now 


repreſented as being ſo dangerous. 

_ To this I anſwer, that all circumſtances 
ought to be combined together. Doubtleſs, if 
the crown had been under no kind of depen- 
dence whatever on the people, it would long 
ſince have freed itſelf from the obligation of 
calling their repreſentatives together; and the 
Britiſh parliament, like the national aſſemblies. 
of ſeveral other kingdoms, would moſt likely 
have no exiſtence now, except in hiſtory. 

But, as we have above ſeen, the neceſſities 
of the ſtate, and the wants of the ſovereign 
himſelf, put him under a neceflity of having 
frequently recourſe to his parliament; and then 
the difference may be ſeen between the prero- 
gative of not calling an afſembly, when power- 
ful cauſes nevertheleſs render ſuch a meaſure 
neceſſary, and the excluſive right, when an 
aſſembly is convened, of proposing laws to it. 
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In the latter caſe, though a prince, let us 
even ſuppoſe, in order to ſave, appearances, 
might condeſcend to mention any thing beſides 
his own wants, it would be at moſt to propoſe 
the giving up of ſome branch of his preroga- 
tive upon which he ſet no value, or to reform 
ſuch abuſes as his inclination does not lead 
him to imitate; but he would be very careful 


not to touch any points which might mate - 


rially affect his authority. 

Beſides, as all his conceſſions would be made, 
or appear to be made, of his own motion, and 
would in ſome meaſure ſeem to ſpring from 


the activity of his zeal for the public welfare, 


all that he might offer, though in fact ever ſo 
inconſiderable, would be repreſented by him 
as grants of the moſt important nature, and 


for which he expects the higheſt gratitude, 


Laſtly, it would alſo be his province to make 
reſtrictions and exceptions to laws thus pro- 
poſed by himſelf; he would alſo be the perſon 
who were to chuſe the words to expreſs them, 
and it would not be reaſonable to expect that 
he would give himſelf any great trouble to 
avoid all ambiguity *, ; 
But 

* In the beginning of the exiſtence of the houſe of com- 
mons, bills were preſented to the king under the form of 


petitions, Thoſe to which the king aſſented were regiſter» | 
ed 
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But the parliament of England is 'not, as 
we ſaid before, bound down to wait paſſively 
and in filence for ſuch laws as the executive 
power may condeſcend to propoſe to them. 
At the opening of every ſeſſion, they of them- 
ſelves take into their hands the great book of 
the ſtate ; they open all the pages, and exa- 
mine every article. 

When they have diſcovered abuſes, they 
proceed to inquire into their cauſes: when 
theſe abuſes ariſe from an open diſregard 
of the laws, they endeavour to ſtrengthen 


them; when they proceed from their inſuffi- 


ciency, they remedy — evil by additional 
proviſions “. 


ed among the rolls of parliament, with his anſwer to them; 
and at the end of each parliament the judges formed 
them into ſtatutes. Several abuſes having crept into that 
method of proceeding, it was ordained that the judges 
Mould in future make the ſtatute before the end of every 
ſeſſion. Laſtly, as even that became, in procefs of time, 


inſufficient, the preſent method of framing bills was eſta- 


bliſhed; that is to ſay, both houſes now frame the ſtatutes 
in the very form and words in which they are to ſtand 
when they received the royal aſſent, | 

* No popular aſſembly ever enjoyed the privilege of 
ſtarting, canvaſſing, and eie new matter, to ſuch a 
degree as the Engliſh commons. In France, when their 
General Eſtates were allowed to fit, their remonstrances were 
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Nor do they proceed with leſs regularity and 
freedom, in regard to that important object, 
ſubſidies. They are to be the ſole judges of 
the quantity of them, as well as of the ways 
and means of raiſing them; and they need not 
come to any reſolution with regard to them, till 
they ſee the ſafety of the ſubje& completely 


provided for. In a word, the making of laws, 


is not, in ſuch an arrangement of things, a gra- 
turtous contract, in which the people are to take 


little regarded, and the particular Eſtates of the provinces 
dare now hardly preſent any. In Sweden, the power of 
propoſing new ſubjects was lodged in an aſſembly called the 
secret committee, compoſed of nobles, and a few of the 
clergy; and is now poſſeſſed by the king. In Scotland, 
until the Union, all propoſitions to be laid before the par- 
liament were to be framed by the perſons called the lords 
of the articles, In regard to Ireland, all bills muſt be pre- 


| pared by the king in his privy council, and are to be laid 


before the parliament by the lord lieutenant, for their aſ- 
ſent or diſſent : only, they are allowed to diſcuſs, among 
them, what they call heads of a bill, which the lord lieute- 
nant is deſired afterwards to tranſmit to the king, who ſe- | 
le&s out of them what clauſes he thinks proper, or ſets the 
whole aſide; and is not expected to give, at any time, any 
preciſe anſwer to them. And in republican governments, 
magiſtrates are never at reſt till they have entirely ſecured 
to themſelves the important privilege of proposing : nor 
does this follow merely from their ambition ; it is alſo the 


conſequence of the ſituation they are in, from the princi- 


ples of that mode of government. 


juſt 
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juſt what is given them, and as it is given 


them:—it is a contract in which they buy and 


pay, and in which they themſelves ſettle the 
different conditions, and furniſh the wn to 
expreſs them. 

The Engliſh a have given a til 


greater extent to their advantages on ſo im- 


portant a ſubject. They have not only ſecured 
to themſelves a right of propoſing laws and re- 


medies, but they have alſo prevailed on the 
executive power to renounce all claim to do 
the ſame. It is even a conſtant rule that nei- 


ther the king nor his privy council can make 


any amendments to the bills preferred by the 
two houſes; but the king is merely to accept 
or reject them: a proviſion this, which, if we 


pay a little attention to the ſubject, we ſhall 
find to have been alſo neceſſary for completely 
ſecuring the freedom and regularity of the par- 
liamentary deliberations *. 


I indeed 


The king indeed at times ſends meſſages to either 
houſe; and nobody, I think, can wiſh that no means of 


intercourſe ſhould exiſt between him and his parliament. 


But theſe meſſages are always expreſſed in very general 
words: they are only made to defire the houſe to take 
certain ſubjects into their conſideration : no particular ar- 
ticles or clauſes are expreſſed ; the commons are not to 
declare, at any ſettled time, any ſolemn acceptation or 

Q 4 rejection 
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I indeed confeſs that it ſeems very natural, 
in the modelling of a ſtate, 'to intruſt this very 
important office of framing laws to thoſe per- 
ſons who may be ſuppoſed to have before ac- 
quired experience and wiſdom in the manage- 
ment of public affairs. But events have un- 
fortunately demonſtrated, that public employ- 
ments and power improve the underſtanding of 
men 1n a leſs degree than they pervert their 
views; and it has been found in the iſſue, that 
the effect of a regulation which, at firſt ſight, 
ſeems ſo perfectly conſonant with prudence, is 
to confine the people to a mere paſſive and de- 
fenſive ſhare in the legiſlation, and to deliver 
them up to the continual enterpriſes of thoſe 
who, at the ſame time that they are under the 
greateſt temptations to deceive them, poſſeſs 
the moſt powerful means of effecting it 

If we caſt our eyes on the hiſtory of the an- 
cient governments, in thoſe times when the per- 


— 


rejection of the propoſition made by the king; and, in 
fhort, the houſe follows the fame mode of proceeding, 
with reſpect to ſuch meſſages; as they ufually do in regard 
to petitions preſented by private individuals, Some mem- 
ber makes a motion upon the ſubject expreſſed in the king's 
meſſage; a bill is framed in the uſual way; it may be dropt 
at every ſtage of it; and it is never the propoſal of the 
erown, but the motions of ſome of their own members, 
which the houſe difeuſs, and finally accept or reject. 

| „ 
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ſons intruſted with the executive power were 
ſtill in a ſtate of dependence on the legiſlature, 
and conſequently frequently obliged to have 
recourſe to it, we ſhall ſee almoſt continual in- 
ſtances of ſelfiſh and inſidious laws propoſed 
by them to the aſſemblies of the people. 

And thoſe men, in whoſe wiſdom the law had 
at firſt placed fo much confidence, became, in 
the iſſue, ſo loſt to all ſenſe of ſhame and duty, 
that when arguments were found to be no 
longer ſufficient, they had recourſe to force; 


the legiſlative aſſemblies became ſo many fields 


of battle, and their power a real calamity. 

I know very well, however, that there are 
other important circumſtances beſides thoſe I 
have juſt mentioned, which would prevent 
diſorders of this kind from taking place in 
England“. But, on the other hand, let us call 
to mind that the perſon who, in England, is 


inveſted with the executive authority, unites 


in himſelf the whole public power and majeſty. 


Let us repreſent to ourſelves the great and 


ſole magiſtrate of the nation preſſing the ac- 


ceptance of thoſe laws which he had propoſed, 


I particularly mean here the circumſtance of the peo- 
ple having entirely delegated their power to their repreſen. 
tatives :- the conſequences of which inſtitution will be diſ- 
cuſſed in the next chapter, CY 
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with a vehemence ſuited to the uſual impor- 
tance of his deſigns, with the warmth of mon- 
archical pride, which muſt meet with no re- 
fuſal, and exerting for that purpoſe: all his im- 
menſe reſources. 

It was therefore a matter of indiſpenſable ne- 
ceſſity, that things ſhould be ſettled in England 
in the manner they are. As the moving ſprings 
of the executive power are, in the hands of the 
king, a kind of ſacred depositum, ſo are thoſe 
of the legiſlative power in the hands of the two 
houſes. The king muſt abſtain from touching 
them, in the ſame manner as all the ſubjects of 
the kingdom are bound to ſubmit to his prero- 
gatives: When he ſits in parliament, he has 
left, we may ſay, his executive power without 
doors, and can only aſſent or diſſent. If the 
crown had been allowed to take an active part 
in the buſineſs of making laws, it would ſoon 
have rendered uſeleſs the other branches of the 
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CHAP. V. 


In which an Inquiry is made, whether it would 
be an Advantage to public Liberty, that the 
Laws Should be enacted oy the Votes of the 
People at large. 


BUT it will 80 ſaid, whatever may be the 
wiſdom of the Engliſh laws, how great ſoever 
their precautions may be with regard to the 
ſafety of the individual, the people, as they do 
not themſelves expreſsly enact them, cannot 
be looked upon as a free people. The author 
of the Social Contract carries this opinion even 
farther: he ſays, that “though the people of 
« England think they are free, they are much 
“ miſtaken; they are ſo only during the elec- 
« tion of members for parliament: as ſoon as 
te theſe are elected, the Pug are ſlaves— 
« they are nothing“ .“ 

Before I anſwer this objection, I mal obſerve, 
that the word liberty i is one of thoſe which have 
been moſt miſunderſtood or miſapplied. 

Thus, at Rome, where that claſs of citizens 
who were really maſters of the ſtate, were ſen- 

ſible that a lawful regular authority, once truſted 


* See M. Rouſſeau's Social Contract, chap, xv. 
5 to 
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— 


to a ſingle ruler, would put an end to their 
tyranny, they taught the people to believe, 
that, provided thoſe who exerciſed a military 
power over them, and overwhelmed them with 

inſults, went by the names of consules, dicta- 
tores, patricn, nobiles, in a word, by any other 
appellation than that horrid one of rer, they 
were free, and that ſuch a valuable ſituation 
muſt be preferred at the price of every calamity, 
In the ſame manner, certain writers of the 
preſent age, miſled by their inconſiderate ad- 
miration of the governments of ancient times, 
and perhaps alſo by a deſire of preſenting lively 
contraſts to what they call the degenerate man- 
ners of our modern times, have cried up the go- 
vernments of Sparta and Rome, as the only 
ones fit for us to imitate. In their opinions, 
the only proper employment of a free citizen 
is, to be either incessantly assembled in the fo- 
rum, or preparing for war, being valiant, + 
inured to hardships, inflamed twith an ardent love 
of one's country, which is, after all, nothing 
more than an ardent deſire of injuring all man- 
kind for the ſake of that ſociety of which we 
are members, -d with an ardent love of glory, 
which 1s likewiſe nothing more than an ardent 
defire of committing ſlaughter, in order to 
make afterwards a boaſt of it, have appeared 


to theſe writers to be the only focial qualifica- 
| tions 
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tions worthy of our eſteem, and of the encou« 
ragement of law-givers *. And while, in or- 
der to ſupport ſuch opinions, they have uſed a 
profuſion of exaggerated expreſſions without 
any diftin&t meaning, and perpetually repeated, 
though without defining them, the words das- 
tardliness, corruption, greatness of sou, and 
virtue, they have never once thought of telling 
us the only thing that was worth our knowing, 
which is, whether men were happy. under 
thoſe governments. which ep: ſo much ex- 
horted us to imitate. : 

Nor, while they thus l the 
only rational deſign of civil ſocieties, have they 
better underſtood the true end of the partioular 


inſtitutions by which they were to be regulated. 


They were fatisfied when they ſaw the few 
who really governed every thing in the ſtate 
at times perform the illuſory ceremony of aſ- 
ſembling the body of the people, that they 
might appear to conſult them: and the mere 
giving of votes, under any diſadvantage in the 
manner of giving them, and how much foever 
the law might afterwards be neglected that 


*I have uſed all the above expreſſions in the ſame ſenſe 
in which they were uſed in the ancient common-wealths, 
and ſtill are by moſt of the writers who deſcribe their go- 
vernments, 5 


was 


— — © 4 8 DT * n 


7 ; 
? 
*M l 
6 
re 
y: 
[1 
| 
' 
1 
1 
| 
by 
N 
1 
4 
; 0 
th 
' 
N 


238 THE CONSTITUTION 


was thus pretended to have been made in com- 
mon, has appeared to them to be liberty. 
But thoſe writers are in the right: a man 
who contributes by his vote to the paſling of a 
Iaw, has himſelf made the law; in obeying it, 
he obeys himſelf, —he therefore is free. A play 
on words, and nothing more. The individual 
who has voted in a popular legiſlative aſſem- 
bly has not made the law that has paſſed in it; 
he has only contributed, or ſeemed to contri- 
bute, towards enacting it, for his thouſandth, 
or even ten-thoufandth ſhare; he has had no 
opportunity of making his objections to the 
propoſed law, or of canvaſling it, or of propoſ- 
ing reſtrictions to it; and he has only been 
allowed to expreſs his aſſent or diſſent. When 
a law is paſſed agreeably to his vote, it is not 
as a conſequence of this his vote that his will 
happens to take place, it is becaufe a number 
of other men have accidentally thrown them- 
ſelves on the ſame ſide with him:—when a 
law contrary to his intentions is enacted, he 
muſt nevertheleſs ſubmit to it. 
| This is not all; for though we ſhould ſuppoſe 
that to give a vote is the eſſential conſtituent 
of liberty, yet ſuch liberty could only be ſaid 
to laſt for a ſingle moment, after which it be- 
comes neceſlary to truſt entirely to the diſcre- 
tion 
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tion of other perſons, that is, according to this 
doctrine, to be no longer free. It becomes 
neceſſary, for inſtance, for the citizen who has 
given his vote, to rely on the honeſty of thoſe 
who collect the ſuffrages; and more than once 
have falſe declarations been made of them. 


The citizen muſt alſo truſt to other perſons 


for the execution of thoſe things which have 
been reſolved upon in common: and when the 
aſſembly ſhall have ſeparated, and he ſhall find 
himſelf alone, in the preſence of the men who 
are inveſted with the public power, of the 
conſuls for inſtance, or of the dictator, he will 
have but little ſecurity for the continuance of 
his liberty, if he has only that of having con- 
tributed by his ſuffrage towards enacting a law 
which they are determined to neglect. 

What then is liberty Liberty, I would an- 
ſwer, ſo far as it is poſſible for it to exiſt in a 
ſociety of beings whoſe intereſts are almoſt per- 
petually oppoſed to each other, conſiſts in this, 
that every man, while he respects the persons of 
others, and allows them quietly to enjoy the pro- 
duce of their industry, be certain himself liltervise 
to enjoy the produce of his oron industry, and that 
his person be also secure. But to contribute by 
one's .ſuffrage to procure theſe advantages to 
the community,—t0 have a thare1 in eſtabliſhing 

that 
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that order, that general arrangement of things, 
by means of which an individual, loſt as it 
were in the crowd, is effectually protected, - to 
lay down the rules to be obſerved by thoſe who, 
being inveſted with a conſiderable power, are 
charged with the defence of individuals, and 
provide that they ſhould never tranfgreſs them, 
—theſe are functions, are acts of government, 
but not conſtituent parts of liberty. 

In a word: To concur by one's ſuffrage in 
enacting laws, is to enjoy a ſhare, whatever it 
may be, of power: to live in a ſtate where the 
laws are equal for all, and fure to be executed 
(whatever may be the means by which thefe 
advantages are attained), is to be free, 

Be it ſo: we grant that to give one's ſuffrage 
is not liberty itfelf, but only a means of procur- 
ing it, and a means too which may degenerate to 
mere form; we grant alſo, that it is poſſible that 
other expedjents might be found for that pur- 
poſe; and that for a man to decide that a ſtate 
with whoſe government and interior adminiſtra- 
tion he is unacquainted, is a ſtate in which the 
people are slaves, are nothing, merely becauſe 
the comilia of ancient Rome are no longer to be 
met with in it, is a ſomewhat precipitate deciſion. 
But ſtill we muſt continue to think that liberty 
would be much more e complete, if the people at 
large 
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large were expreſsly called upon to give their 
opinion concerning the particular. proviſions by 
which it is to be ſecured, and that the Engliſh 
laws, for inſtance, if they were made by the 
ſuffrages of all, would be wiſer, more equita- 


ble, and, above all, more likely to be executed. 


To this objection, which is certainly ſpecious, 
I ſhall endeavour to give an anſwer. 

If, in the firſt formation of a civil ſociety, the 
only care to be taken was that of eſtabliſhing, 
once for all, the ſeveral duties which every in- 
dividual owes to others and to the ſtate,—if 
thoſe who are intruſted with the: care of pro- 


curing the performance of theſe duties, had 


neither any ambition, nor any other private 
paſſions, which ſuch employment might put in 
motion, and furniſh the means of gratifying, 
in a word, if, looking upon their function as a 
mere taſk of duty, they were never tempted to 
deviate. from the intentions of thoſe who had 
appointed them, Il confeſs, that, in ſuch a caſe, 
there might be no inconvenience in allowing 
every individual to have a ſhare in the govern- 
ment of the community of which he is a mem- 
ber; or rather, I ought to ſay, in ſuch a ſo- 
ciety, and among ſuch beings, there would be 
no occaſion for any government. 


But experience teaches us that many more 


precautions, 
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precautions, indeed, are neceſſary to oblige men 
to be juſt towards each other; nay, the very firſt 


expedients that may be expected to conduce to 


ſuch an end, ſupply the moſt fruitful ſource of 


the evils which are propoſed to be prevented. 


Thoſe laws which were intended to be equal for 
all, are ſoon warped to the private convenience 
of thoſe who have been made the adminiſtrators 
of them: - inſtituted at firſt for the protection of 
all, they ſoon are made only to defend the uſur- 
pations of a few; and as the people continue to 


reſpect them, while thoſe to whofe guardianſhip 


they were intruſted make little account of them, 
they at length have no other effect than that of 

fupplying the want of real ſtrength in thoſe few 
who have contrived to place themſelves at the 


head of the community, and of rendering re- 


gular and free from danger the tyranny of the 
ſmaller number over the greater, f | 
To remedy, therefore, evils which thus have 
2 tendency to reſult from the very nature of 
things, —to oblige thoſe who are in a manner 
maſters of the law, to conform themſelves to it, 
—to render ineffectual the filent, powerful, 
and ever- active conſpiracy of thoſe who go- 
vern, requires a degree of knowledge, and a ſpirit 


of perſeverance, which are not to be expected 


- + 8 


from the multitude, 
| Ine 
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The greater part of thoſe os compoſe this 
multitude, taken up with the care of providing 
for their ſubſiſtence, have neither ſufficient lei- 
ſure, nor even, in conſequence of their more 
Imperfect education, the degree of information 
requiſite for functions of this kind. Nature, 
belides, who is ſparing of her gifts, has beſtow- ' 
ed upon only a few men an underſtanding ca- 
pable of the complicated reſearches of legiſla- 
tion; and, as a ſick man truſts to his phyſician, 
a client to his lawyer, ſo the greater number of 
the citizens muſt truſt to thoſe who have more 
abilities than themſelves for the execution of 
things, which, at the ſame time that they ſo ma- 
terially concern them, require ſo many quali- 
fications to perform them. with any degree of 
ſufficiency. 

Io theſe conſiderations, of chemie fo ma- 
terial, another muſt be added, which is, if poſ- 
ſible, of ſtill greater weight, This is, that the 
multitude, in conſequence of their very being 
a multitude, are incapable of coming to any 


mature reſolution. 


Thoſe who compoſe a popular nd are 
not actuated, in the courſe of their deliberations, 
by any clear and preciſe view of any preſent or 
politive perſonal intereſt. As they ſee themſelves 
loſt as it were in the crowd of thoſe who are call- 
ed upon to exerciſe the ſame function with them- 

83 ſelves, 
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ſelves,—as they know that their individualvotes 
willmake no change in the public reſolution» 
and that, to whatever fide they may incline, the 
general reſult will neverthelefs be the fame,— 
they do not undertake to inquire how far the 

things propoſed to them agree with the whole 
of the laws already in being, or with the preſent 
circumſtances of the ſtate, becauſe men will not 
enter upon a laborious taſk, when they know 
that it can ſcarcely anſwer any purpoſe.” 

It is, however, with diſpoſitions of this kind, 
and each relying on all, that the aſſembly of 
the people meets. But as very few among them 
have previouſſy conſidered the ſubjects on which 
they are called upon to determine, very few 
carry along with them any opinion or inclina- 
tion, or at leaſt any inclination of their own, and 
to which they are reſolved to adhere. As, how- 
ever, it is neceſſary at laſt to come to ſome re- 

ſolution, the major part of them are determined 

by reafons which they would bluſh to pay any 
regard to on much leſs ſerious occaſions. An 
unuſual ſight, a change of the ordinary place of 
the aſſembly, a ſudden diſturbance, a rumour, 
are, amidſt the general want of a ſpirit of de- 
ciſion, the sxficrtens rubio of the determination 

of the greateſt part ꝰ; and from this aſſemblage 

other r b . of 

- Every one knows of how much importance it was, in 


the Roman commonwealth, to aſſemble he people in one 
place 
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of ſeparate wills, thus formed haſtily, and with- 
out reflection, a general will reſults, whieh i is 
alſo void of reflection. 

If, amidſt theſe diſadvantages, the abi 
were left to themſelves, and nobody had an 
intereſt to lead them into error, the evil, though 
very great, would not however be extreme, 
becauſe ſuch an aſſembly never being called 
upon but to determine upon an affirmative or 
negative, —that is, never having but two caſes 
to chooſe between, there would be an equal 
chance of their chooſing either; and it might 
be hoped that at every other turn they would 
take the right ſide. 

But the combination of thoſe who ſhare ei- 
ther in the actual exerciſe of the public power, 
or in its advantages, do not thus allow them- 
ſelves to ſit down in inaction. They wake, 
while the people ſleep. Entirely taken up 
with the thoughts of their own power, they live 
but to increaſe it. Deeply verſed in the ma- 
nagement of public buſineſs, they ſee at once 
all the poſſible conſequences of meaſures: And 
as they have the excluſive direction of the, 
ſprings of government, they give riſe, at their 


place rather than another. In order to change entirely the 
nature of their reſolutions, it was often ſufficient: to hide 
from m—_ or let them ſee, the capitol, 


1155 Pleaſure, 
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pleaſure, to every incident that may influence 


the minds of a multitude who are not on their 


guard, and who wait for ſome event or other 


that may finally determine them. 


It is they who convene the aſſembly, and diſ- 
ſolve it: it is they who offer propoſitions, and 


make ſpeeches to it. Ever active in turning to 


their, advantage every circumſtance that hap- 
pens, they equally avail themſelves of the trac- 
tableneſs of the people during public calami- 
ties, and its heedleſſneſs in times of proſperity. 
When things take a different turn from what 
they expected, they diſmiſs the aſſembly. By 
preſenting to it many propoſitions at once, and 
which are to be voted upon in the lump, they 
hide what is deſtined to promote their own pri- 
vate views, or give a colour to it, by joining it 
with things which they know vill take hold of 
the mind of the people“. By preſenting, in 


* It was thus the ſenate at Rome aſſumed to itſelf the 
power of laying taxes. They promiſed, in the time of the 
war againſt the Veientes, to give pay to ſuch citizens as 
would enliſt ; and to that end they eſtabliſhed a tribute, 
The people, ſolely taken up with the idea of not going to 
war at their own expenſe, were tranſported with ſo much 
joy, that they crawded at the dpor of the ſenate, and laying 


hold of the hands of the ſenators, called them their fathers 


Mei unquum, acceptum d plebe tanto gaudio traditur : con 
cursum itaque ad curiam esse, prehensatasque exeuntitm ma- 
us, patres vere appellatos, Sc. See Tit. Liv. book iv. 
| the 
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their ſpeeches, arguments and facts which men 
have no time to examine, they lead the people 
into groſs, and yet deciſive errors, and the com- 
mon- places of rhetoric, ſupported by their per- 
ſonal influence, ever enable them to draw to 
their ſide the majority of votes. 
On the other hand, the few (for there are, 
after all, ſome) who, having meditated on the 
propoſed queſtion, ſee the conſequences of the 
deciſive ſtep which is juſt going to be taken, be- 
ing loſt in the crowd, cannot make their feeble 
voices to be head in the midſt of theuniverſal 
noiſe and confuſion, They have it no more in 
their power to ſtop the general motion, than a 
man in the midſt of an army, on a march, has it 
in his power to avoid marching. In the mean 
time, the people are giving their ſuffrages ; a 
majority appears in favour of the propoſal; it is 
finally proclaimed as the general will of all; 
and it is at bottom nothing more- than the ef- 
fect of the articles of a few deſigning men, who 
are exulting among themſelves “. 
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*I might confirm all theſe things by numberleſs in- 
ſtances from ancient hiſtory ; but if I may be allowed, in 
this caſe, to draw examples from my own country, et cele- 
brare domestica facta, I ſhall relate facts which will be no 

leſs to the purpoſe, —-In Geneva, in the year 1707, alaw was 
enacted, that a general aſſembly of the people ſhould be 
Ls Tl held 
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In a word, thoſe who are acquainted with re- 
publican governments, and, in general, who 
know the manner in which buſineſs is tranſacted 


in numerous aſſemblies, will not ſcruple to affirm 


that 


held every five years, to treat of the affairs of the repub- 


lic; but the magiſtrates, who dreaded thoſe aſſemblies, 
ſoon obtained from the citizens themſelves the repeal 
of the law : and the firſt reſolution of the people, in 
the firſt of theſe periodical aſſemblies (in the year 1712) 
was to aboliſh them for ever. The profound ſecrecy with 
which the magiſtrates prepared their propoſal to the ci- 
tizens on that ſubject, and the ſudden manner in which 
the latter, when aſſembled, were acquainted with it, and 
made to give their votes upan it, have indeed accounted 


but imperfectly for this ſtrange determination of the peo- 


ple; and the conſternation which ſeized the whole aſſem- 


bly when the reſult of the ſuffrages was proclaimed, has 


confirmed many in the opinion that ſome unfair means had 
been uſed. The whole tranſaction has been kept ſecret to 


this day ; but the common opinion on this ſubject, which 
has been adopted by M. Rouſſeau, in his Lettres de la 


Montagne, is this: The magiſtrates, it is ſaid, had privately 
inſtructed the ſecretaries in whoſe ears the citizens were to 
whisper their ſuffrages : when a citizen ſaid approbation, 
he was underſtood to approve the propoſal of the magiſ- 
trates ; when he ſaid rejection, he was underſtood to re- 
ject the periodical assemblies, 

In the year 1738, the citizens enacted at once into laws 
a ſmall code of forty-four articles, by one ſingle line 
of which they bound themſelves for ever to elect the four 
syndics (the chiefs of the council of the twenty-five) out 
of the members of the ſame council; whereas they were 

| | before 
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that the few who are united together, who take 
an active part in public affairs, and whofeſtation 
makes them conſpicuous, have ſuch an advantage 


over the many who turn their eyes towards them. 


and are without union among themſelves, that, 
even with a middling degree of ſkill, they can 
at all times direct, at their pleaſure, the general 
reſolutions,—that, as a conſequence of the very 
nature of things, there is no propoſal, however 


before free in their choice. - They at that time ſuffered 


alſo the word approved to be flipped into the law mention- 


ed in the note, p. 225, which was tranſcribed from a for- 
mer code: the conſequence of which was to render the 
magiſtrates abſolute-maſters of the legiſlature. * 

Ihe citizens had thus been ſucceſlively ſtripped of all 
their political rights, and had little more left to them than 
the pleaſure of being called a sorereign assembly when 
they met (which idea, it muſt be confeſſed, preſerved 
among them a ſpirit of reſiſtance which it would have 


been dangerous for the magiſtrates to provoke too far) 


and the power of at leaſt refusing to elect the four syn- 


dics. Upon this privilege the citizens have, a few years 


ago, (A. D. 1565, to 19768,) made their laſt ſtand': and a 
ſingular conjunction of circumſtances having happened at 
the ſame time, to raiſe and preſerve among them, during 
three years, an uncommon ſpirit of union and perſeverance, 
they have ia the iſſue ſucceeded in a great meaſure to re- 
pair the injuries which they had been made to do to them- 
ſelves for theſe laſt two hundred years and more. (A total 
change has since that time been effected by foreign forces, in the 
gobernment of the republic (A. 1782) upon which this is nut 


« proper place to make any observation.) 


abſurd, 
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abſurd, to which a numerous aſſembly of men 
may not, at one time or other, be brought to 
aſſent, —and that laws would be wiſer, and 
more likely to procure the advantage of all, if 
they were to be made by drawing lots, or caſt. 
ing dice, than by the ſuffrages of a multitude, 


CHAP. VI. 


Adoantages that accrue to the People from ap- 
pointing Representatives, 


How then ſhall the people remedy the diſ- 
advantages that neceſſarily attend their ſitu- 
ation? How ſhall they reſiſt the phalanx of 
thoſe who have engroſſed to themſelves all the 
| honours, dignities, and power in the ſtate? 

It will be by employing for their defence the 
ſame means by which their adverſaries carry 
on their attack : it will be by uſing the ſame 
weapons as they do,—the ſame order,—the 
ſame kind of diſcipline. 

They are a ſmall number, and conſequently 
eaſily united ;—a ſmall number muſt therefore 
be oppoſed to them, that a like union may alſo 
be obtained. It is becauſe they are a ſmall 


number, that they can deliberate on every oc- 
currence, 
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currence, and never come to any refijutivns 
but ſuch as are maturely weighed ;—it is be- 
cauſe they are few, that they can have forms 
which continually ſerve them for general ſtand- 
ards to reſort to, approved maxims to which 
they invariably adhere, and plans which they 
never loſe ſight of :—here, therefore, I repeat 
it, oppoſe to them a ſmall number, and you 
will obtain the like advantages. | 
Beſides, thoſe who govern, as a farther conſe- 
quence of their being few, have a more conſi- 
derable ſhare, conſequently feel a deeper con- 
cern in the ſucceſs, whatever it may be, of 
their enterpriſes. As they uſually profeſs a con- 
tempt for their adverſaries, and are at all times 
acting an offenſive part againſt them, they im- 
poſe on themſelves an obligation of conquering. 
They, in ſhort, who are all alive from the moſt 
powerful incentives, and aim at gaining new 
- advantages, have to do with a multitude, who, 
wanting only to preſerve what they already poſ- 


ſeſs, are unavoidably liable to long intervals of 


inactivity and ſupineneſs. But the people, by 
appointing repreſentatives, immediately gain to 
their cauſe that advantageous activity which 
they before ſtood in need of, to put them on a 
Par with their adverſaries; and thoſe paſſions 
become excited in their defenders, by which 
they themſelves cannot poſſibly be actuated. 

| Ex- 
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Excluſively charged with the care of public 
liberty, the repreſentatives of the people will be 
animated by a ſenſe of the greatneſs of the con- 
cerns with which they are intruſted. Diſtin- 
guiſhed from the bulk of the nation, and form- 
ing among themſelves a ſeparate aſſembly, they 
will aſſert the rights of which they have been 
made the guardians, with all that warmth 
which the esprit de corps is uſed to inſpire“. 
Placed on an elevated theatre, they will endea- 
vour to render themſelves ſtill more conſpicu- 
ous; and the arts and ambitious activity of 
thoſe who govern will now be encountered by 
the vivacity and perſeverance' of opponents 
actuated by the love of glory. 

Laſtly, as the repreſentatives of the people 
will naturally be ſelected from among thoſe ci- 
tizens who are moſt favoured by fortune, and 
will have conſequently much to preſerve, they 
will, even in the midſt of quiet times, keep a 
watchful eye on the motions of power. As the 
advantages they poſſeſs will naturally create a 
kind of rivalthip between them and thoſe who 
govern, the jealouſy which they will conceive 
againſt the latter will give them an exquiſite 


* Tf it had not been for an incentive of this kind, the 
Engliſh commons would not have vindicated their right of 
taxation with ſo much vigilance as they have done, againſt 
all enterpriſes, often perhaps involuntary, of the lords. 

| degree 
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degree of ſenſibility on every increaſe of their 
authority. Like | thoſe delicate inſtruments: 
which diſcover the operations of nature, while 
they are yet imperceptible to our ſenſes, they 
will warn the people of thoſe things which of 
themſelves they never ſee but when it is too 
late; and their greater proportional ſhare, whe- 
ther of real riches, or of thoſe which lie in the 
opinions of men, will make them, if I may ſo ex- 
preſs myſelf, the barometers that will diſcover, 
in its firſt beginning, every ie to a . 

in the eonſtitution *. 


i 


CHAP. VII. 


TheSubjectcontinued. —The Ad that ac- 
crue to the People from their appointing Repre- 
©. Sentatives are very inconsiderable, unless they 
also entirely trust their en, Authority 


to them. 


TEE obſervations made in the preceding 
chapter are ſo obvious, that the people them- 
ſelves, in popular governments, have always 


* All the above reaſoning eſſentially requires that the 
repreſentatives of the people ſhould be united in intereſts 
with the people. We ſhall ſoon ſee that this union really 
obtains in the Engliſh conſtitution, and may be called the 
maſter-piece of it. | 5355 


been 
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been ſenſible of the truth of them, and ne- 
ver thought it poſſible to remedy, by them- 
ſelves alone, the diſadvantages neceſſarily at- 
tending their ſituation. Whenever the oppreſ- 
ſions of their rulers have forced them to reſort 
to ſome uncommon exertion of their legal 
powers, they have immediately put themſelves 
under the direction of thoſe few men who had 
been inſtrumental in informing and encourag- 
ing them; and when the nature of the circum- 
ſtances has required any degree of firmneſs and 
perſeverance in their conduct, they have never 
been able to attain the ends they propoſed to 
themſelves, except by means of the moſt expli- 
cit deference to thoſe leaders whom they had 
thus appointed. | 

But as theſe leaders, thus haſtily choſen, are 
eaſily intimidated by the continual diſplay 
which is made before them of the terrors of 
power, as that unlimited confidence which the 
people now repoſe in them only takes place 
when public liberty is in the utmoſt danger, 
and cannot be kept up otherwiſe than by an 
extraordinary conjunction of circumſtances, and 
in which thoſe who govern ſeldom ſuffer them- 
- ſelves to be caught more than once, the peo- 
ple have conſtantly ſought to avail themſelves 
of the ſhort intervals of ſuperiority which the 
chance of events had given them, for render- 


ing durable thoſe advantages which they knew 
would, 
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would, of themſelves, be but tranſitory, and 
for getting ſome perſons appointed, whoſe pe- 
culiar office it may be to protect them, and 
whom the conſtitution ſhall thenceforwards re- 
cogniſe. Thus it was that the people of Lace- 
dæmon obtained their ephori, and the people 
of Rome their tribunes. Z 
We grant this, will it be ſaid ; 10 the Ro- 

man people never allowed their tribunes to con- 
clude any thing definitively ; they, on the con- 
trary, reſerved to themſelves the right of ratzfy- 
ng * anyreſolutions the latter ſhould take. This, 
I anſwer, was the very circumſtance that ren- 
dered the inſtitution of tribunes totally ineffec- 
tual in the event. The people—thus wanting to 
interfere, with their own opinions, in the reſo- 
lutions of thoſe on whom they had, in their 
wiſdom, determined entirely to rely—and en- 
deayouring to ſettle with an hundred thouſand 
votes things which would have been ſettled 
equally well by the votes of their adviſers, 
defeated in the iſſue every beneficial end of 
their former proviſions ; and while they meant 
to preſerve an appearance of their ſovereignty 
(a chimerical appearance, ſince it was under the 
direction of others that they intended to vote), 
they fell back into all thoſe inconveniences 
which we have before mentioned. 


* See Rouſſeau's Social Contract. | 
The 
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The ſenators, the conſuls, the dictators, and 
the other great men in the republic, whom the 
people were prudent enough to fear, and ſim- 
ple enough to believe, continued ſtill to mix 
with them, and play off their political arti- 
fices. They continued to make ſpeeches to 
them *, and ſtill availed themſelves of their 
privilege of changing at their pleaſure the place 
and form of the public meetings. When they 
did not find it poſſible by ſuch means to di- 
rect the reſolutions of the afſemblies, they 
pretended that the omens were not favour- 
able, and under this pretext, or others of the ſame 
kind, they diſſolved them f. And the tri- 


bunes, 


Valerius Maximus relates that the tribunes of the peo- 
ple having offered to propoſe ſome regulations in regard to 
the price of corn, in a time of great ſcarcity, Scipio Naſica 
over- ruled the aſſembly merely by ſaying, Silence, Romans! 
I know better than you what 15 expedient for the repub- 
lic. Which words were no ſooner heard by the people, 
4 than they ſhowed by a ſilence full of veneration, that they 
« were more affected by his authority, than by the neceſſi- 
« ty of providing for their own ſubſiſtence.“ Te acete, quæ- 
so, Quirites! Plus enim ego quam vos quid reipublice expediat 
intelligo.— Qu voce auditd, omnes, pleno venerationis silentio, 
majorem ejus auctoritatis quam alimentorum guorum curam 
egerunt, LAN 

Quid enim majus est, oi de jure augurum querimus, (ſays 
Tully, who was himſelf an augur, and a ſenator into the 
bargain, ) quam posse u gunemis mmperits et Sumnus potestatibus 
comitatus et concilia, vel inotituta dimittere, vel habita rescin- 
| : dere © 
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bunes, when they had ſucceeded fo far as to ef- 
fect an union among themſelves, thus were 
obliged to ſubmit to the pungent mortification 
of ſeeing thoſe projects which they had pur- 
ſued with infinite labour, and even through the 
greateſt dangers, irrecoverably defeated by hee 
moſt deſpicable artifices, 

When, at other times, they faw that a confe- 
deracy was carrying on with uncommon warmth 
againſt them, and deſpaired of ſucceeding by 
employing expedients of the above Kind, or 
were afraid of diminiſhing their efficacy by a 
too frequent uſe of them, they betook them- 
ſelves to other ſtratagems. They then con- 
ferred on the conſuls, by the means of a ſhort 
form of words for the occaſion®, an abſolute 
power over the lives of the citizens, or even 
appointed a dictator. The people, at the ſight 
of the ſtate maſquerade which was difplayed 
before them, were ſure to fink into a ſtate of 
conſternation: and the tribunes, however clear- 
ly they might ſee through the artifice, aifo 
trembled m their turn, when they thus beheid 
themſelves left without defendersF. 
dere? Quaid gravius, quan rem pu3oeptam dirimi, S uns 
augur, ALIUM (id eſt, alium diem) diaeret? Sen De Leib. 
lib. ii. $ 1 


„ eas consul ne quid detriments regpublica cit. 
So The tribunes of the people,” lays Livy, who ue a 
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At other times, they brought falſe accuſa- 
tions againſt the tribunes before the aſſembly 
itſelf; or, by privately ſlandering them with the 
people, they totally deprived them of their 
confidence. It was through artifices of this 
kind, that the people were brought to behold, 
without concern, the murder of Tiberius Grac- 
chus, the only Roman that was really virtuous 
—the only one who truly loved the people. 
It was alſo in the ſame manner that Caius, who 
was not deterred by his brother's fate from 
purſuing the ſame plan of conduct, was in the 
end ſo entirely forſaken by the people, that 
nobody could be found among them who 
would even lend-him a horſe to fly from the 
fury of the nobles; and he was at laſt compell- 
ed to lay violent hands upon himſelf, while he 
invoked the wrath of the gods on his incon- 
ſtant fellow-citizens. 

At other times, they raiſed diviſions among 
the people. Formidable combinations broke 
out, on a ſudden, on the eve of important 
tranſactions ; and all moderate men avoided 


great admirer of the ariſtocratical power, „and the people 
c themſelves, durſt neither lift up their eyes, nor even mut- 
ter, in the preſence of the dictator.“ Nec adversus dic- 
tatoriam Tim, aut tribumi plebis, aut ipsa plebs, attollere oculos, 


See Tit. Liv. lib, vi. $ 16. 
attending 


aut hiiscere, audebant 
f 
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attending aſſemblies, where they ſaw that all 
was to be tumult and confuſion. 

In fine, that nothing might be wanting i to 
the inſolence with which they treated the aſ- 
ſemblies of the people, they ſometimes falſified 
the declarations of the number of the votes; 
they even once went ſo far as to carry off the 
urns into which the citizens were to throw 
their —_” 


CHAP. VIII. 


The Subject concluded—[;fects that have resulted 


In the English Government, from. the People's 
Power being completely delegated to their Re- 
presentattves. 


BUT when the people have entirely truſted 
their power to a moderate number of perſons, 
affairs immediately take a widely different turn. 


* The reader, with reſpect to all the above obſervations, 
may ſee Plutarch's Lives, particularly the Lives of the two 
Gracchi. I muſt add, that I have avoided drawing any 


inſtance from thoſe aſſemblies in which one-half of the 


people were made to arm themſelves againſt the other. I 
have here only alluded to thoſe times which immediately 


either preceded or followed the third Punic war,—that is, 


of thoſe wich are e e called the best period of the 
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Thoſe who govern are from that moment 


_ obliged to leave off all thoſe ſtratagems which 


had hitherto enſured their ſucceſs. Inſtead of 
thoſe aſſemblies which they affected to deſpiſe, 
and were perpetually comparing to ſtorms, or 
to the current of the Euripus *, and in regard 
to which they accordingly thought themſelves 
at liberty to paſs over the rules of juſtice, they 
now find that they have to deal with men who 
are their equals in point of education and 
knowledge, and their inferiors only in point of 
rank and form. They, in conſequence, ſoon 
find it neceſſary to adopt quite different meth- 
ods; and, above all, become very careful not 
to talk to them any more about the ſacred 
chickens, the white or black days, and the Si- 


bylline books. —As they ſee their new adver- 


faries expect to have a proper regard paid to 
them, that ſingle circumſtance inſpires them 
with it :—as they ſee them act in a regular 
manner, obſerve conſtant rules, in a word, pro- 
ceed with form, they come to look upon them 


* Tully makes no end of his ſimiles on this ſubject. 
Quod enim fretum, quem Euripum, tot motus, tantas et tam 
varias habere putatis agitationes fluctyum, quantas perturba- 
tiones et quantos tus habet ratio comtiorum ? See Orat. 
pro Murzni,—Concio, ſays he in another place, qua ex 
emperitissimis constat, & c. De Amicitia, § 25. 


wich 
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with reſpect, from the very ſame reaſon which 
makes them themſelves to be reverenced by 
the people. 

The repreſentatives of the people, on the 
other hand, do not fail ſoon to procure for 
themſelves every advantage that may enable 
them effectually to uſe the powers with which 
they have been intruſted, and to adopt every 
rule of proceeding that may make their reſo- 
lutions to be truly the reſult of reflection and 
deliberation. Thus it was that the repreſen- 

tatives of the Engliſh nation, ſoon after their 
_ firſt eſtabliſhment, became formed into a ſepa- 
rate aſſembly : they afterwards: obtained the 
liberty of appointing a preſident :—ſoon after, 
they inſiſted upon their being conſulted on the 
laſt form of the acts to which they had given 
_ riſe :—laſtly, they inſiſted on thenceforth fram- 
ing them themſelves. 

In order to prevent any poſſibility of ſurpriſe 
in the courſe of their proceedings, it 1s a ſettled 
rule with them, that every propoſition, or bill, 
muſt be read three times, at different prefixed 
days, before it can receive a final ſanction : 
and before each reading of the bill, as well as at 
its firſt introduction, an expreſs reſolution muſt 
be taken to continue it under conſideration. If 
the bill be rejected in any one of thoſe ſeveral 
| 9 3 opera- 
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operations, it muſt be dropped, and cannot be 


_ propoſed again during the ſame ſeſſion *. 


The commons have been, above all, jealous 
of the freedom of ſpeech in their aſſembly, 


They have expreſsly ſtipulated, as we have 


above-mentioned, that none of their words or 
ſpeeches ſhould be queſtioned in any place out 
of their houſe. In fine, in order to keep their 
deliberations free from every kind of influence, 
they have denied their preſident the right to 


give his vote, or even his opinion: they more- 


over have ſettled it as a rule, not only that the 


king could not fend to them any expreſs pro- 
poſal about laws, or other ſubjects, but even 
that his name ſhould never be mentioned in 


the deliberations f. 
| But 


* Tt is moreover a ſettled rule in the houſe of commons, 
that no member is to ſpeak more than once in the ſame day, 
When the number and nature of the clauſes of a bill require 
that it ſhould be diſcuſſed in a freer manner, a committee 
is appointed for the purpoſe, who are to make their report 
afterwards to the houſe. When the ſubject is of import- 
ance, this committee is formed of the whole houſe, which 
ſtill continues to ſit in the ſame place, but in a leſs ſolemn 
manner, and under another preſident, who is called the 
chairman of the committee. In order to form the houſe 
again, the mace is replaced on the table, and the ſpeaker 
goes again into his chair. | 

+ If any perſon were to mention in his ſpeech, what the 

SE king 
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But that circumſtance which, of all others, 
conſtitutes the ſuperior excellence of a go- 
vernment in which the people act only through 
their repreſentatives, that is, by means of an 
aſſembly formed of a moderate number of per- 
ſons, and in which it is poſſible for every mem- 


ber to propoſe new ſubjects, and to argue and 


to canvaſs the queſtions that ariſe, is that ſuch 
a conſtitution is the only one that is capable of 
the immenſe advantage, and of which I do not 
know if I have been able to convey an ade- 
quate idea to the reader when I mentioned it 
before “, I mean that of putting into the hands 
of the people the moving ſprings of the legiſ- 
lative authority. 


In a conſtitution where the people at large 


exerciſe the function of enacting the laws, as 
it is only to thoſe perſons towards whom the 
citizens are accuſtomed to turn their eyes, that 
is, to the very men who govern, that the afſem- 
bly have either time or inclination to liſten, they 


acquire, at length, as has conſtantly been the 


caſe in all republics, the excluſive right of pro- 
poſing, if they pleaſe, when they pleaſe, in 


king wishes Should be, would be glad to see, & c. he would be 
immediately called to order, for attempting to influence the 


debate. 
* See chap, iv. of this book. 


84 | + what- 


— — . —— reg ——— EEE TIT * — 
23＋— — — — — N 


64 HE CONSTITUTION 


what manner they pleaſe. A prerogative this, 
of ſuch extent, that it would ſuffice to put an 
aſiembly, formed of men of the greateſt parts, at 
the mercy of a few dunces, and renders com- 


piletely itiufory the boaſted power of the people. 


N ay more, as this prerogative is thus placed in 
the very hands of-the adverſaries of the people, 
i forces the people to remain expoſed to their 


attacks, in a condition perpetually paſhve, and 
t. kes from them the only legal means by which 


they might effectually oppoſe their uſurpa- 


ons. 
{o oxprefs the whole in a few words—A 
represoriutice conſiitution-places the remedy in 


the hands of thoſe who feel the diforder : but 


5 


Hihi conftitution places the remedy in the 


kands of thoſe who cauſe it: and it is neceſſa- 


— 


rily productive, in the event, of the misfor- 
tune of the political calamity, of truſting the 


of power, to the men who have the enjoyment 


Of power. 
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CHAP. IX. 


A farther Disadvantage of Republican Govern. 
ments.—The People are necessarily betrayed 
/ those in whom they trust. 


However, thoſe general aſſemblies of a 
people who were made to defermine upon 
things which they neither unde ſtood nor ex- 
amined, —that general confuſio1 in which the 
ambitious could at all times hice their artifices, 
and carry on their ſchemes win ſafety, were 
not the only evils attending th: ancient com- 
monwealths. There was a moe ſecret defect, 
and a defect that ſtruck immediately at the 
very vitals of it, inherent in tiat kind of go- 
vernment, | 
It was impoſſible for the people ever to have 
faithful defenders. Neither :hoſe whom they 
had expreſsly choſen, nor thoſe whom ſome 
perſonal. advantages enabtd to govern the 
aſſemblies (for the only uſy, I muſt repeat it, 
which the people ever male of their power, is 
either to give it away, orallow it to be taken 
from them); could poſſiby be united to them 
by any common feeling o the ſame concerns. 
As their influence put thm, in a great mea- 
ſure, upon a level witt thoſe who were in- 
yeſted with the executiv authority, they cared 
| little 
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little to reſtrain oppreſſions out of the reach 
of which they ſaw themſelves placed. Nay, 
they feared they ſhould thereby leſſen a power 
which they knew was one day to be their own; 
if they had not even already an actual ſhare 
Pn. | 

Thus, at Rome, the only end which the tri- 
bunes ever purſued with any'degree of ſincerity 
and perſeverance, was to procure to the peo- 
ple, that is, tothemſelves, an admiſſion to all 
the different dignities in the republic. After 
having obtained that a law ſhould be enacted 
for admitting pebeians to the conſulſhip, they 
procured for tlem the liberty of intermarrying 
with-the patricans. They afterwards rendered 
them admiſhbh to the dictatorſhip, to the 
office of military tribune, to the cenſorſhip: in 
a word, the onlyuſe they made of the power 
of the people, wa to increaſe privileges which 
they called the pryileges of all, though they 
and their friends alme were ever likely to have 
the enjoyment of tem. 


* How could it be ex ected that men who entertained 
views of being prætors, would endeavour to reſtrain the 
power of the pretors,—tht men who aimed at being one 
day conſuls, would wiſh t limit the power of the conſuls 
that men whom their inuence among the people made 
ſure of getting into the ſente, would ſeriouſly endeavour 
to confine the authority of ue ſenate ? 


But 
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But we do not find that they ever employed 
the power of the people in things really bene- 
ficial to the people. We do not find that they 
ever ſet bounds to the terrible power of its 
magiſtrates,—that they ever repreſſed that claſs 
of citizens who knew how to make their crimes 
| paſs uncenſured,—in a word, that they ever 
endeavoured, on the one hand to regulate, 
and on the other to ſtrengthen, the judicial 
power; precautions theſe, without which men 
might ſtruggle to the end of time, and never 
attain true liberty“. 

And indeed the judicial power, that ſure 
criterion of the goodneſs of a government, was 
always, at Rome, a mere inſtrument of tyranny. 
The conſuls were at all times inveſted with an 
abſolute power over the lives of the citizens. 
The dictators poſſeſſed the ſame right; ſo did 
the pretors, the tribunes of the people, the 
judicial commiſſioners named by the ſenate, 
and ſo, of courſe, did the ſenate itſelf: and the 
fact of the three hundred and ſeventy deſerters 
whom it commanded to be thrown down at one 
time, as Livy relates, from the Tarpeian rock, 


* Without ſuch precautions, laws muſt always be, as 
Pope expreſſes it, | 
„Still for the ſtrong too weak, the weak too ſtrong.” 
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ſufficiently ſhows that it well knew how to 
exert its power upon occaſion. 

It even may be ſaid, that, at Rome, the 
power of life and death, or rather the right of 
killing, was annexed to every kind of autho- 
rity whatever, even to that which reſults from 


mere influence, or wealth; and the only conſe- 


quence of the murder of the Gracchi, which 
was accompanied by the ſlaughter of three 
hundred, and afterwards of four thouſand un- 
armed citizens, whom the nobles knocked on 
the head, was to engage the ſenate to erect a 
temple to Concord. The Lex Porcia de tergo 
cruium, which has been ſo much celebrated, 
was attended with no other effect but that of 


more completely ſecuring -againſt the danger 


of a retaliation, ſuch conſuls, prætors, quæſtors, 


&c. as, like Verres, cauſed the inferior citi- 


zens of Rome to be ſcourged with rods, and 


put to death upon croſſes, through mere ca- 
price and cruelty “. 


In 


* Tf we turn our eyes to Lacedæmon, we ſhall ſee, from 
ſeveral inſtances of the juſtice of the ephori, that matters 
were little better ordered there, in regard-to the adminiſtra- 
tion of public juſtice. And in Athens itſelf, which is the 
only one of the ancient commonwealths in which the peo- 
ple ſeem to have enjoyed any degree of real liberty, we 
ſee the magiſtrates proceed nearly in the ſame manner as 

they 
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In fine, nothing can more completely ſhow 
to what degree the tribunes had forſaken the 
intereſts of the people, whom they were ap- 
pointed to defend, than the fact of their hav- 
ing allowed the ſenate to inveſt itſelf with the 
power of taxation: they even ſuffered it to aſ- 
ſume to itſelf the power, not only of diſpenſing 
with the laws, but alſo of abrogating them“. 

In a word, as the neceſſary conſequence of the 


they now do among the Turks: and I think no other proof 
needs to be given than the ſtory of that barber in the Piræus, | 
who having ſpread about the town the news of the over. 
throw of the Athenians in Sicily, which he had heard from 
a ſtranger who had ſtopped at his ſhop, was put to the tor- 
ture, by the command of the archons, becauſe he could 
not tell the name of his author.— Se Plut. Life of Nicias. 

* There are frequent inſtances of the conſuls taking 
away from the capitol the tables of the laws paſſed under 
their predeceſſors. Nor was this, as we might at firſt be 
tempted to believe, an act of violence which ſucceſs alone 
could juſtify ; it was a conſequence of the acknowledged 
power enjoyed by the ſenate, cujus erat gruvissimum judi- 
cium de jure legum, as we may fee in ſeveral places in Tully. 
Nay, the augurs themſelves, as Tully informs us, enjoyed 
the ſame privilege. © If laws have not been laid before 
e the people in the legal form, they (the augurs) may ſet 
« them afide; as was done with reſpect to the Lex Tatia, by 
& the decree of the college, and to the Leges Lirze, by the 

advice of Philip, who was conſul and augur.” Legem, 

oi non jure rogata es, tollere possunt ; ut Tatiam, decreto 
collegii, ut Livius, consilis Philippi, consulis et auguris.— 
Sce De Legib, lib. ii. 8 12. | 


com- 
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communicability of power, a circumſtance eſſen- 
tially inherent in the republican form of go- 
vernment, it is impoſſible for it ever to be re— 
ſtrained within certain rules. "Thoſe who are 
in a condition to controul it, from that very 
circumſtance become its defenders. Though 
they may may have riſen, as we may ſuppoſe, 
from the humbleſt ſtations, and ſuch as ſeemed. | 
totally to preclude them from all ambitious | 
views, they have no ſooner reached a certain 
degree of eminence, than they begin to aim 
higher. Their endeavours had at firſt no other 
object, as they profefled, and perhaps with 

ſincerity, than to ſee the laws impartially exe- 
cuted : their only view now is to ſet themſelves 
above them; and ſeeing themſelves raiſed to 
the level of a claſs of men who poſſeſs all the 
power and enjoy all the advantages in the 
ſtate, they make haſte to aſſociate themſelves 


with them“. 
Perſonal 


* Which always proves an eaſy thing. It is in com- 
monwealths the particular care of that claſs of men who 
are at the head of the ſtate, to keep a watchful eye over 
the people, in order to draw over to their own party any 
man who happens to acquire a conſiderable influence 
among them; and this they are (and indeed muſt be) the 
more attentive to do, in proportion as the nature of the 
government is more democratical. 8 


The conſtitution of Rome had even made expreſs pro- 
| viſions 


k 


OF ENGLAND. 271 


Perſonal power and independence on the 
laws being, in ſuch ſtates, the immediate con- 
ſequence of the favour of the people, they are 
under an unavoidable neceſſity of being be- 
trayed. Corrupting, as it were, every thing 
they touch, they cannot ſhow a preference to 
a man, but they thereby attack his virtue; 
they cannot raiſe him, without immediately 
lofing him and weakening their own cauſe ; 
nay, they inſpire him with views directly op- 
polite to their own, and fend him to join and 
increaſe the number of their enemies. 
Thus, at Rome, after the feeble barrier which 
excluded the people from offices of power and 
dignity had been thrown down, the great ple- 
beians, whom the votes of the people began to 
raiſe to thoſe offices, were immediately received 
into the ſenate, as has been juſt now obſerved. 


From that period, their families began to form, 


in conjunction with the ancient patrician fami- 
lies, a new combination, or political aſſociation 


viſions on that ſubject. Not only the cenſors could at 
once remove any citizen into what tribe they pleaſed, and 
even into the ſenate (and we may eaſily believe thai they 
made a political uſe of this privilege); but it was moreover 
a ſettled rule, that all perſons who had been promoted to 
any public office by the people, ſuch as the conſulſhip, the 
ædileſhip, or tribuneſhip, became, 2pso facto, members of 
the ſenate.— See Middleton's Dissertation on the Roman 
Senate, 3 | 
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of perſons “; and as this combination was form- 
ed of no particular claſs of citizens, but of all 
thoſe in general who had influence enough to 
gain admittance into it, a ſingle overgrown 


Head was now to be ſeen in the republic, 


which, conſiſting of all thoſe who had either 
wealth or power of any kind, and diſpoſing at 


will of the laws and the power of the peopleF, 


ſoon loſt all regard to moderation and decency. 
Every conſtitution, therefore, whatever may 
be its form, which does not provide for incon- 
yeniences of the kind here mentioned, is a con- 
ſtitution eſſentially imperfect. It is in man 
himſelf that the ſource of the evils to be re- 
medied lies; general precautions therefore can 
alone prevent them. If it be a fatal error en- 
tirely to rely on the juſtice and equity of thoſe 
who govern, it is an error no leſs dangerous to 
imagine, that, while virtue and moderation are 
the conſtant companions of thoſe who oppoſe 
the abuſes of power, all ambition, all thirſt after 
dominion, have retired to the other party. 


Called nobiles and nobilitas. 

+ It was, in ſeveral reſpects, a misfortune for the peo- 
ple of Rome, whatever may have been ſaid to the contrary 
by the writers on this ſubject, that the diſtinction between 
the patricians and the plebeians was ever aboliſhed; though, 
to ſay the truth, this was an event which could not be pre- 
vented, | 


Though 
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Though wiſe men ſometimes may, led aſtray _ 


by the power of names, and the heat of po- 
litical contentions, loſe ſight of what ought to 
be their real aim, they nevertheleſs know that 
it is not againſt the Ayp/i, the Coruncanz, the 
Cethegi, but againſt all thoſe who can influence 
the execution of the laws, that precautions 
ought to be taken,—that it is not the. conſul, 
the prætor, the archon, the miniſter, the king, 
whom we ought to dread, nor the tribune, or 
the repreſentative of the people, on whom we 
ought implicitly to rely : but that all thoſe per- 
ſons, without diſtinction, ought to be the ob- 
jects of our jealouſy, who, by any methods, and 
under any names whatſoever, have acquired 
the means of turning againſt each individual 
the collective ſtrength of all, and have ſo or- 
dered things around themſelves, that whoever 
attempts to reſiſt them, is ſure to find himſelf 
engaged alone againſt a thouſand. 


— by gw ns. 5 * 
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CHAP: 

Fundamental Difference between the English Go- 
vernment, and the Governments just described. 
In England all Executive Authority is placed 
out of the Hands of those in whom the People 
trust.—Usefulness of the Power of the Crown. 


Is what manner then has the Engliſh conſti- 
tution contrived to find a remedy for evils which, 
from the very nature of men and things, ſeem 
to be irremediable? How has it found means 
to oblige thoſe perſons to whom the people have 
given up their power, to make them effectual 
and Jaſting returns of gratitude?—thoſe who 
enjoy an excluſive authority, to ſeek the ad- 
vantage of all?—thoſe who make the laws, to 
make only equitable ones? It has been by ſub- 


I jecting themſelves to thoſe laws, and for that 


purpoſe excluding them from all ſhare in the 
execution of them. 

Thus, the parliament can eſtabliſh as nume- 
rous a ſtanding army as it pleaſes; but imme- 
diately another power comes forward, which 
takes the abſolute command of it, which fills. 
all the poſts in it, and directs its motion at its 
pleaſure. The parliament may lay new taxes ; 
but immediately another power ſeizes upon the 


produce of them, and alone enjoys the advan- 
| tages 
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tages and glory ariſing. from the diſpoſal of it. 
The parliament may even, if you pleaſe, repeal . 
the laws on which the ſafety of the ſubject is 
grounded; but it is not their own caprices and 
arbitrary humours, it is the caprices and paſ- 
ſions of other men, which they will have gratis 
fied, when they ſhall thus have nn. the 
columns of public liberty. 

And the Engliſh conſtitution has not only 
excluded from any ſhare in the execution of 
the laws, thoſe in whom the people truſt for the 
enacting them, but it has alſo taken from them 
what would have had the ſame pernicious in- 
fluence on their deliberations the hope of eyer 
invading that executive authority, and trans- 
ferring it to themſelves. 

This authority has been made in England 
one ſingle, indiviſible prerogative ; it has been 
made for ever the unalienable attribute of one 
| perſon, marked outand aſcertained before-hand 
by ſolemn laws and long-eſtabliſhed cuſtom 
and all the active forces in the ſtate have been 
left at his diſpoſal. 

In order to ſecure this prerogntire ſtill farther 
againſt all .poflibility of invaſions from indivi- 
duals, it has been heightened and ſtrengthened 
by every thing that can attract and fix the at- 
tention and reverence of the people. "The 


power of - conferring and. withdrawing Places 
Te and 
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and employments has alſo been added to it; 
and ambition itſelf has thus been intereſted in 
its defence and ſervice. | 

A ſhare in the legiſlative power has alſo been 
given to the man to whom this prerogative has 
been delegated; a paſſive ſhare indeed, and 
the only one that can, with ſafety to the ſtate, 
be truſted to him, but by means of which he 1s 
enabled to defeat every attempt We 
conſtitutional authority. 

Laſtly, he is the only ſelt-exiſting and perma- 
nent power in the ſtate. The generals, the 
miniſters of ſtate, are ſo only by the continu- 
ance of his pleaſure. He would even diſmiſs 
the parliament themſelves, if ever he ſaw them 
begin to entertain dangerous deſigns; and he 
needs only ſay one word to diſperſe every power 
in the ſtate that may threaten his authority. 
Formidable prerogatives theſe; but with re- 
gard to which we thall be inclined to lay aſide 
our apprehenſions, if we reflect, on one hand, 
on the great privileges of the people by which 
they have been counter-balanced, and on the 
other, on the happy conſequences that reſult 
from their being thus united together, 

From this unity, and, if I may ſo expreſs my- 
ſelf, this total ſequeſtration of the executive au- 
thority, this advantageous conſequence in the 


firſt place follows, which has been mentioned 
in 
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in a preceding chapter, that the attention of 
the whole nation is directed to one and the ſame 
object. The people, beſides, enjoy this moſt eſ- 
ſential advantage, which they would vainly en- 
deavour to obtain under the government of 
many, — they can give their confidence, with- 
out giving power over themſelves, and againſt 

themſelves; they can appoint truſtees, and 25 
not give themſelves maſters. 

Thoſe men to whom the people have . 
0 the power of framing the laws are there - 
by made ſure to feel the whole preſſure of them. 
They can increaſe the prerogatives of the ex- 
ecutive authority, but they cannot inveſt them- 
ſelves with it: they have it not in their power 
to command its mattes "oy only Can unbind 
oo 0 

They are made to derive their importance, 
nay, they are indebted for their exiſtence, to the 
need in which that power ſtands'of their aſſiſt- 
ance; and they know that they would no ſooner 
have abuſed the truſt of the people, and com- 
pleted the treacherous work, than they would 
ſee themſelves diſſolved, ſpurned, like inſtru- 
ments now ſpent and become uſeleſs. 

This ſame diſpoſition of things alſo prevents 
in England that eſſential defedl, inherent in the 
government of many, which has been deſcribed 
in the preceding chapter. 

T3 5 
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In that fort of government, the cauſe of the 
People, as has been obſerved, is continually de- 
ſerted and betrayed. The arbitrary prerogatives 
of the governing powers are at all times either 
openly or ſecretly favoured, not only by thoſe 
in whoſe pofſeſhon they are,—not only by thoſe 
who have good reaſon to hope that they ſhall at 
ſome future time ſhare in the exerciſe of them, 
but alſo by the whole crowd of thoſe men 
who, in conſequence of the natural diſpoſition 

of mankind to over- rate their own advantages, 
fondly imagine, either that they ſhall one day 
enjoy ſome branch of this governing authority, 
or that they are even already, in ſame way or 
other, aſſoclated to it. | 

But as this authority has been 6 in Eng- 

land, the indiviſible, unalienable attribute of 
one alone, all other perſons in the ſtate are, 
zþ50 facto, intereſted to confine it within its due 
bounds. Liberty is thus made the common 
cauſe of all; the laws that ſecure it are ſup- 
ported by men of every rank and order; and 
the Habeas Corpus Act, for inſtance, is as zea- 
louſty defended by the firſt nobleman in the 
kingdom as by the meaneſt ſubject. 

Even the miniſter himſelf, in conſequence of 
this znaltenability of the executive authority, 1s 
equally intereſted with his fellow-citizens to 
maintain the laws on which public liberty is 

founded. 
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founded; He noms, i in the midſt of his {ſchemes 
for enjoying or retaining his authority, that a 
court-intrigue or a caprice may at eyery inſtant 
confound him with the multitude, and the ran- 
cour of a ſucceſſor, long kept out, ſend him to 
linger in the ſame jail which his temporary 
paſſions mignt tempt him to prepare for others. 
In ence of this diſpoſition of things, 
great men, therefore, are mag to join 1 in a com- 
9 of the governing power; dae, a is 
no leſs eſſential to the public welfare, they are 
alſo, from this ſame cauſe, compelled to reſtrain 
the exceſs of their own private power and in- 
fluence; and a general ſpirit of juſtice becomes 
thus diffuſed through all parts of the ſtate. 
The wealthy commoner, the repreſentative 
of the people, the potent peer, always having 
before their eyes the view of a formidable 
power, —of a power, from the attempts of which 
they have only the ſhield of the laws to protect 
them, and which would, in the iſſue, retaliate 
an hundred - fold upon them their acts of vio- 
lence, are compelled, both to with only for 
equitable laws, and to obſerve them with ſcru- 
pulous exactneſs. | 
Let then the people dread. (it is neceſſary to 
the preſervation of their liberty), but Jet them 
never entirely ceaſe. to love, the throne, that 
1 ſole 
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ſole and indiviſible ſeat of all the active powers 
in the ſtate. yr 
Let them know, it is that, which, by lending 
an immenſe ſtrength to the arm of juſtice, has 
enabled her to bring to account, as well the 
moſt powerful as the meaneſt offender,—which 
has ſuppreſſed, and, if I may fo exprefs myſelf, . 
weeded out all thoſe tyrannies, ſometimes con- 
federated with, and ſometimes adverſe to, each 
other, which inceſſantly tend to grow up in 
the middle of civil ſocieties, and are the more 
terrible in proportion as they feel chemſelves 
to be leſs firmly eſtabliſhed. | 
Let them know, it 1s that, which, by mak - 
ing all honours and places depend on the will 
of one man, has confined within private walls 
thoſe projects, the purſuit of which, in former 
times, ſhook the foundations of whole ſtates,— 
has changed into intrigues the conflicts, the 
outrages of ambition, —and that thoſe conten- 
tions which, in the preſent times, afford them 
only matter of amuſement, are the volcanoes 
which ſet in flames the ancient common- 
wealths, : 
It is that, which, leaving to the rich no other 
ſecurity for his palace than that which the pea- 
ſant has for his cottage, has united his cauſe to 
that of this latter,—the cauſe of the” powerful 
to that of the helpleſs, the cauſe of the man 


* 
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of extenire influence and ee to that 
of him who is without friends. f 
It is the throne above all, it is this jealous 


power, which makes the people ſure that its 


repreſentatives never will be any thing more 
than its repreſentatives: at the ſame time it is 
the ever- ſubſiſting Carthage, which vouches to 
it for the duration of their virtue. 


CHAP. M. ite 


The Powers which the People themselves exercise. 
—The Election of Members of Parliament. 


Tre Engliſh conſtitution having eſſentially 


connected the fate of the men to whom the 
people truſt their power with that of the peo- 
ple themſelves, really ſeems, by that. caution 
alone, to have procured-the latter a complete 


| ſecurity. | 
However, as the vicifiizuds of human affairs 


may, in proceſs of time, realiſe events which 


at firſt had appeared moſt improbable, it might 


happen that the miniſters of the executive 


power, notwithſtanding the intereſt they them- 
ſelves have in the preſervation of public liberty, 
and in ſpite of the precautions expreſsly taken 


in order to prevent the effect of their influence, 


ſhould at length employ ſuch efficacious means 


of 
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of corruption as might bring about s ſurrender, 
of ſome of the laws upon which this public 
kberty is founded. And though we ſhould ſup- 
poſe that ſuch a danger would really be chime- 
rical, it might at leaſt happen, that conniving 
at a vicious adminiſtration, and being over li- 
beral of the produce of the labours of the peo- 
ple, the repreſentatives of the people might 
make them fuffer many of the evils which at- 
tend worſe forms of government. 

Laſtly, as their duty does not conſiſt only in 
preſerving their conſtituents againſt the cala- 
mitzes of an arbitrary government, but more- 
over in procuring them the beſt adminiſtration 
pofſible, it might happen that they would ma- 
nifeſt, in this reſpect, an indifference which 
would, in its conſequences, amount to a real 
calamity. e e ; 

It was, therefore, neceſſary that the conſtitu- 
tion ſhould furniſh a remedy for all the above 
caſes: now, it is in the right of electing mem- 

bers of parliament, that this remedy lies. 

When the time is come at which the com- 
miſſion which the people had given to their de- 
legates expires, they again aſſemble in their 
ſeveral. towns or counties: on theſe occaſions 
they have it in their power to-clect again thoſe 
of their repreſentatives whoſe former conduct 
they approve, and to reject thole who have 

con- 
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contributed to give riſe to their complaints. A 
ſimple remedy this, and which only requiring. 
in its application, a knowledge of matters of 
fact, is entirely within the reach of the abilities 
of the people; but a remedy, at the ſame time, 
which is the moſt effectual that could be ap- 
plied; for, as the evils complained of ariſe 
merely from the peculiar diſpoſitions of a cer- 
tain number of individuals, to ſet aſide thoſe 
individuals is to pluck up the evil by the roots. 
But I perceive, that, in order to make the 
reader ſenſible of the advantages that may ac- 
crue to the people of England from their right 
of election, there is another of their rights, of 
which it is abſolutely nn that I ſhould 
firſt give a an account. 


CHAP. XII. 
"The Subject continued. I. bert of the Press. 


As the evils that may be complained of in a 
ſtate do not always ariſe merely from the de- 


fect of the laws, but alſo from the non-execu- 
tion of them; and this non-execution of ſuch 


a kind, tbat it is often impoſſible to ſubject it 
to any expreſs puniſhment, or even to aſcertain 
it by any previous definition; men, in ſeveral 
ſtates, have been led to ſeek for an expedient 

that 
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that might ſupply the unavoidable deficiency 
of legiſlative proviſions, and begin to operate, 
as it were, from the point at which the latter 
began to fail: I mean here to ſpeak of the cen- 
ſorial power,—a power which may produce 
excellent effects, but the exercife of which 
(contrary to that of the legiflative power) muſt 
be left to the people themſelves. 

As the propoſed end of legiſlation is not, ac- 
cording to what has been above obſerved, to 
have the particular intentions of individuals, 
upon every caſe, known and complied with, 
but ſolely to have what is moſt conducive to 
the public good, on the occafions that ariſe, 
found out and eſtabliſhed, it is not an eſſen— 


tial requiſite in legiſlative operations that every 


individual ſhould be called upon to deliver his 


opinion; and fince this expedient, which at 


firſt ſight appears fo natural, of ſeeking out by 
the advice of all that which concerns all, is 
found liable, when carried into practice, to the 
greateſt inconveniences, we muſt not heſitate to 
lay it aſide entirely. But as it is the opinion 
of individuals alone which conſtitutes the check 
of a cenſorial power, this power cannot poſſibly 
produce its intended effect any farther than 


this public opinion is made known and declar- 


ed: the ſentiments of the people/are the only 
thing in queſtion here: thereſofe it is neceſ- 
gary 
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ſary that the people ſhould ſpeak for them- 
ſelves, and maniteſt thoſe ſentiments. A par- 
ticular court of cenſure therefore effentially 
fruſtrates its intended purpoſe: it is attended, 
beſides, with very great inconveniences. | 

As the uſe of ſuch a court is to determine 
upon thoſe caſes which lie out of the reach of 
the laws, it cannot be tied down to any preciſe - 
regulations. As a farther-conſequence of the 
arbitrary nature of its functions, it cannot even | 
be ſubjected to any conſtitutional check; and 
it continually preſents to the eye the view of a 
power entirely arbitrary, and which in its dif- 
ferent exertions may affect, in the moſt cruel 
manner, the peace and happineſs of individuals. 
It is attended, beſides, with this very pernici- 
ous conſequence, that, by dictating to the peo- 
ple. their judgments of men or meaſures, it 
takes from them that freedom of thinking, 
which is the nobleſt ings as well as the 


irmeſt ſu n of Aber | 
We 


* M. de Monteſquieu, and M. Rouſſeau, and indeed all y 
the writers on this ſubje& I have met with, beſtow vaſt en- 
comiums on the cenſorial tribunal that had been inſtituted 
at Rome: they have not been aware that this power of 
cenſure, lodged in the hands of peculiar magiſirates, with 
other diſcretionary powers annexed to it, was noother than 
a piece of ſtate-craft, like thoſe deſcribed in the preceding 

chapters, 
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We may therefore look upon it as a farther 
proof of the ſoundneſs of the principles on 
which the Engliſh conſtitution is founded, that 
it has allotted to the people themſelves the 
province of openly canvaſſing and arraigning 
the conduct of thoſe who are inveſted with any 
branch of public authority; and that it has 
thus delivered into the hands of the people at 
large the exerciſe of the cenſorial power. 
Every ſubject in England has not only a right 
to preſent petitions to the king, or to the 
houſes of parliament, but he has a right alſo 
to lay his complaints and obſervations before 
the public, by means of an open preſs. A for- 
midable right this, to thoſe who rule mankind; 
and which, continually diſpelling the cloud of 

majeſty-by which they are ſurrounded, brings 


chapters, and had been contrived by the ſenate as an addi- 
tional means of ſecuring its authority. Sir Thomas More 
has alſo adopted ſimilar opinions on the ſubject: and he is 
ſo far from allowing the people to canvaſs the actions of 
their rulers, that, in his Syſtem of Policy, which he calls An 
Account of Utopia (the happy region, & and Toros), he 
makes it death for individuals to talk about the conduct of 
government, 8 | | 
I feel a kind of pleaſure, T muſt confeſs, to obſerve, on 
this occaſion, that though I have been called by ſome an 
advocate for power, I have carried my ideas of liberty 
farther than many writers who have mentioned that word 
with much enthuſiaſm, | | Ds 
Io” | them 
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them to a level with the reſt of the people, and 
ſtrikes at the very being of their authority. 

And indeed this privilege is that which bas 
been obtained by the Engliſh nation with the 
greateſt difficulty, and lateſt in point of time, at 
the expenſe of the executive power. Freedom 
was in every other reſpect already eſtabliſhed, 
when the Engliſh were ſtill, with regard to the 
public expreſſion of their ſentiments, under re- 
ſtraints that may be called deſpotic. Hiſtory 
abounds with inſtances of the ſeverity of the 
Court of Star-chamber, againſt thoſe who pre- 
ſumed to write on political ſubjects. It had fix- 
ed the number of printers and printing-preſſes, 
and appointed a licenser, without whoſe appro- 
bation no book could be publiſned. Beſides, 
as this tribunal decided matters by its own 
ſingle authority, without the intervention of a 
jury, it was always ready to find thoſe perſons 
guilty whom the court was pleaſed to look 
upon as ſuch; nor was it indeed without 
ground that chief juſtice Coke, whoſe notions 

of liberty were ſomewhat tainted with the pre- 
judices of the times in which he lived, con- 
cluded the eulogiums he has beſtowed on this 
court, with ſaying, that, “the right inſtitution 
and orders thereof being -obſerved, it doth 
« keep all England in quiet.“ 

= After 
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After the Court of Star-chamber had been 
aboliſhed, the Long Parliament, whoſe conduct 
and aſſumed power were little better qualified 
to bear a ſcrutiny, revived the regulations. 
againſt the freedom of the preſs. Charles the 
Second, and after him James the Second, pro- 
cured farther renewals of them. Theſe latter 
acts having expired in the year 1692, were at 
this æra, although poſterior to the revolution, 
continued for two years longer; ſo that it was 
not till the year 1694, that, in confequence of 
the parliament's refuſal to continue the prohi- 
bitions any longer, the freedom of the preſs (a 
privilege which the executive power could not, 


it ſeemed, prevail upon itſelf to yield up to 


the people) was finally eſtabliſhed. 

In what does then this liberty of-the preſs pre- 
ciſely conſiſt? Is it a liberty left to every one to 
publiſh any thing that comes into his head? To 
calumniate, to blacken, whomſoever he pleaſes? 
No; the ſame laws that protect the perſon and 


the property of the individual, do alſo protect 
his reputation; and they decree againſt libels; 


when really ſo, puniſhments of much the ſame 
kind as are eſtabliſhed in other countries. But, 
on the other hand, they do not allow, as in other 
ſtates, that a man ſhould be deemed guilty of 


and 
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and they appoint a puniſhment only againſt 
him who has printed things that are in their 
nature criminal, and who is declared guilty of 
ſo doing by twelve of his equals, appointed to 
determine upon his caſe, with the precautions 
we have before deſcribed. _ 
The liberty of the preſs, as eſtabliſhed in 
England, conſiſts therefore, to define it more 
preciſely, in this, that neither the courts of 
juſtice, nor any other judges whatever, are au- 
thoriſed to take any notice of writings intended 
for the preſs, but are confined to thoſe which 
are actually printed, and muſt, in theſe caſes, 
proceed by the trial by jury. 
| It is even this latter circumſtance which 
_more particularly conſtitutes the freedom of the 
preſs. If the magiſtrates, though confined in 
their proceedings to caſes of criminal publica- 
tions, were to be the ſole judges of the crimi- 
nal nature of the things publiſhed, it might 
eaſily happen that, with regard to a point 
which, like this, ſo highly excites the jealouſy of 
the governing powers, they would exert them- 
ſelves with ſo much ſpirit and perſeverance, 
that they might, at length, ſucceed in com- 
pletely ſtriking off all the heads of the hydra. 
But whether the authority of the judges be . 
exerted at the motion of a private individual, 
or whether it be at the inſtance of the govern- 
| | U ment 
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ment itſelf, their ſole office is to declare the 
puniſhment eſtabliſhed by the law:—it is to 
the jury alone that it belongs to determine on 
the matter of law, as well as on the matter of 
fact; that is, to determine, not only whether 
the writing which is the ſubject of the charge 
has really been compoſed by the man charged 
with having done it, and whether it be really 
meant of the perſon named in the indictment, 
— but alſo whether its contents are criminal. 

And though the law in England does not 
allow a man, proſecuted for having publiſhed 
a libel, to offer to ſupport by evidence the 
truth of the facts contained in it * (a mode of 
proceeding 'which would be attended with 
very miſchievous conſequences, and is every 
where prohibited), yet, as the indictment is to 
expreſs that the facts are false, malicious, &c. 
and the jury, at the ſame time, are ſole maſters 
of their verdict, - that is, may ground it upon 
what conſiderations they pleaſe;—it is very 
probable that they would acquit the accuſed 
party, if the fact, aſſerted in the writing before 
them, were matter of undoubted truth, and of 
a general evil tendency. They, at leaſt, would 
certainly have it in their power. 


* In actions for damages between individuals, the caſe, 
if I miſtake not, is different, and the defendant is allowed 
to produce evidence of the facts aſſerted by him, : 

| And 
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And this would ſtill more likely be the caſe 


if the conduct of the government itſelf was ar- 
raigned; becauſe, beſides this convidtion which 
we ſuppoſe in the jury, of the certainty of the 


facts, they would alſo be influenced by their 


ſenſe of a principle generally admitted in Eng- 
land, and which, in a late celebrated cauſe, 
has been ſtrongly inſiſted upon; viz. That, 
« though to ſpeak ill of individuals was de- 
« ſerving of reprehenſion, yet the public acts 
of government ought to lie open to public 
e examination, and that it was a ſervice done 
ce to the ſtate to canvaſs them freely *.“ 

And indeed this extreme ſecurity with which 
every man in England is enabled to communi- 
cate his ſentiments to the public, and the ge- 
neral concern which matters relative to the 
government are always ſure to create, has 
wonderfully multiplied all kinds of public pa- 
pers. Beſides thoſe which, being publiſhed at 
the end of every year, month, or week, pre- 
ſent to the reader a recapitulation of eyery 
thing intereſting that may have been done or 
ſaid during their reſpeCtive periods, there are 
ſeveral others, which, making their appearance 
every day, or every other day, communicate to 


* See Serjeant Glynn's Speech for Woodfall in the pro- 
ſecution againſt the latter, by the attorney-general, for 
publiſhing Junius's Letter to the King. | 8 
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the public the ſeveral meaſures taken by the 
government, as well as the different cauſes of 
any importance, whether civil or criminal, that 
occur in the courts of juſtice, and ſketches 
from the ſpeeches either of the advocates, or 
the judges, concerned in the management and 
deciſion of them. During the time the parlia- 
ment continues fitting, the votes or reſolutions 
of the houſe of commons are daily publiſhed 
by authority; and the moſt intereſting ſpeeches 
in both houſes are taken down in ſhort-hand, 
and communicated to the public, in print. 
Laſtly, the private anecdotes in the metro- 
polis, and the country, concur. allo towards 
filling the collection; and as the ſeveral public 
papers circulate, or are tranſcribed into others, 
in the different country towns, and even find 
their way into the villages, where every man, 
down to the Jabourer, peruſes them with a ſort 
of eagerneſs, every individual thus becomes 
acquainted with the ſtate of the nation, from 
one end to the other ; and by theſe means the 
general intercourſe is ſuch, that the three king- 
doms ſeem as if they were one ſingle town. 
And it is this public notoriety of all things 
that - conſtitutes the ſupplemental power, or 
check, which, we have above ſaid, is ſo uſeful 
to remedy the unavoidable inſufficiency of the 


laws, and keep within their reſpective bounds 
all 
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all thoſe perſons who enjoy any ſhare of public 
authority. 

As they are thereby made ſenſible that all 
their actions are expoſed to public view, they 
dare not venture upon thoſe acts of partiality, 
thoſe ſecret connivances at the iniquities of par- 
ticular perſons, or thoſe vexatious practices 
which the man in office is but too apt to be 
guilty of, when, exerciſing his office at a diſtance 
from the public eye, and as it were in a corner, 
he is ſatisfied that, provided he be cautious, 
he may diſpenſe with being juſt. Whatever 
may be the kind of abuſe in which perſons in 
power may, in ſuch a ſtate of things, be tempted 
to indulge themſelves, they are convinced that 
their irregularities will be immediately di- 
vulged. The juryman, for example, knows 
that his verdict, the judge, that his direction 
to the jury, will preſently be laid before the 
public: and there is no man in office, but who 
thus finds himſelf compelled, in almoſt every 
inſtance, to chooſe between his duty, and the 
| ſurrender of all his former reputation. 

It will, I am aware, be thought that I ſpeak 
in too high terms of the effects produced by 
the public newspapers. I indeed confeſs that 
all the pieces contained in them are not pat- 
terns of good reaſoning, or of the trueſt Attic 
wit; but, on the other hand, it ſcarcely ever 
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happens that a ſubje& in which the laws, or 
in general the public welfare, are really con- 
cerned, fails to call forth ſome able writer, 
who, under ſome form or other, communicates 
to the public his obſervations and complaints. 
I ſhall add here, that, though an vpright man, 


labouring for a while under a ſtrong popular 


prejudice, may, ſupported by the conſciouſneſs 


of his innocence, endure with patience the ſe- 
vereſt imputations, the. guilty man, hearing 
nothing in the reproaches of the public but 
what he knows to be true, and already upbraids 
himſelf with, is very far from enjoying any ſuch 
comfort; and that, when a man's own conſcience 
takes part againſt him, the moſt deſpicable wea- 
pon is ſufficient to wound him to the quick“. 


*I ſhall take this occaſion to obſerve, that the liberty of 
the preſs is ſo far from being injurious to the reputation of 
individuals (as ſome perſons have complained), that it is, 


. on the contrary, its ſureſt guard, When there exiſts no 
means of communication with the public, every one is ex- 
poſed, without defence, to the ſecret ſhafts of malignity 


and envy. The man in office loſes his reputation, the mer- . 


Chant his credit, the private individual his character, with- 


out ſo much as knowing either who are his enemies, or 
which way they carry on their attacks, But when there 
exiſts a free preſs, an innocent man immediately brings 
the matter 1nto open day, and cruſhes his adverſaries, at 


once, by a public challenge to lay before the public the 


grounds of their ſeveral imputations, 


Even 
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Even thoſe perſons whoſe greatneſs ſeems 
moſt to ſet them above the reach of public 
cenſure are not thoſe who leaſt feel its effects. 
They have need of the ſuffrages of that vulgar 
whom they affect to deſpiſe, .and who are, aft- 
er all, the diſpenſers of that glory which is 
the real object of their ambitious cares. Though 
all have not ſo much ſincerity as Alexander, 
they have equal reaſon to exclaim, O people] 
what torls do we not n. m order to gen 
your applause ! | 

I confeſs that in a ſtate whore the people 
dare not ſpeak their ſentiments, but with a 
view to pleaſe the ears of their rulers, it is 
poſſible that either the prince, or thoſe to whom 
he has truſted his authority, may ſometimes 
miſtake the nature of the public ſentiments; or 
that, for want of that affection of which they 
are denied all poſſible marks, they may reſt 
contented with inſpiring terror, and make 
themſelves amends in beholding the over-awed 
multitude ſmother their complaints. | 

But when the laws give a full ſcope to the 
people for the expreſſion of their ſentiments, 
thoſe who govern cannot conceal from them- 
ſelves the diſagreeable truths which reſound 
from all ſides. They are obligeg to put up even 
with ridicule; and the coarſeſt jeſts are not 
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always thoſe which give the them leaſt uneaſi- 
neſs. Like the lion in the fable, they muſt. 
bear the blows of thoſe enemies whom they 
deſpiſe the moſt; and they are, at length, 
ſtopped ſhort in their career, and compelled to 


give up thoſe unjuſt purſuits which they find 


to draw upon them, inſtead of that admiration 
which is the propoſed end and reward of their 
labours, nothing but mortification and diſguſt. 
In ſhort, whoever conſiders what it is that 
conſtitutes the moving principle of what we call 
great affairs, and the invincible ſenſibility of 
man to the opinion of his fellow-creatures, will 
not heſitate to affirm, that, if it were poſſible for 


the liberty of the preſs to exiſt in a deſpotic 
government, and (what is not leſs difficult) for 


it to exiſt without changing the conſtitution, 
this liberty of the preſs would alone form a 
counterpoiſe to the power of the prince. If, 
for example, in an empire of the Eaſt, a ſanc- 
tuary could be found, which, rendered reſpect- 


able by the ancient religion of the people, 


might inſure ſafety to thoſe who ſhould bring 
thither their obſervations of any kind, and that 
from thence printed papers ſhould iſſue, which, 
under a certain ſeal, might be equally reſpect- 
ed, and which in their daily appearance ſhould 
examine and freely diſcuſs the conduct of the 

; | cCadis, 
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cadis, the baſhaws, the vizir, the divan, and 


the ſultan himſelf, —that would introduce im- 
mediately fome degree of liberty. 


CHAP. XIIL 
The Subject continued. 


ANOTHER effect, and a very conſiderable 
one, of the liberty of the preſs, is, that it en- 
ables the people effectually to exert thoſe means 
which the conſtitution has beſtowed on them, 
of influencing the motions of the government. 
It has been obſerved in a former place, how 
it came to be a matter of impoſſibility for any 
large number of men, when obliged to act in 
a body, and upon the ſpot, to take any well- 


weighed reſolution. But this inconvenience, 


which is the inevitable conſequence of their 


ſituation, does in no wiſe argue a perſonal in- | 


feriority in them, with reſpect to the few who, 


from ſome accidental advantages, are, enabled 


to influence their determinations. It is not 
fortune, it is nature, that has made the effential 


differences between men; and whatever appel- 


lation a ſmall number of perſons, who ſpeak 


without ſufficient reflection, may affix to the 


general body of their fellow-creatures, the 
whole difference between the ſtateſman, and 
Fn many 
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many a man from among what they call the 
dregs of the people, often lies in the rough 
outſide of the latter,—a diſguiſe which may 
fall off on the firſt opportunity; and more than 
once has it happened, that from the middle of 
a multitude, in appearance contemptible, there 
there have been ſeen to riſe at once Viriatuſes, 
or Spartacuſes. 
Time, and a more favourable ſituation (to 
repeat it once more) are therefore the only 
things wanting to the people; and the freedom 
of the preſs affords the remedy to theſe diſad- 
vantages. Through its aſſiſtance, every indi- 
vidual. may, at his leiſure and in retirement, 
inform himſelf of every thing that relates to 
the queſtions on which he is to take a reſolu— 
tion. Through its aſbſtance, a whole nation, 
as it were, holds a council, and deliberates,— 
ſlowly indeed (for a nation cannot be informed 
like an aſſembly of judges), but after a regular 
manner, and with certainty. Through its 
aſſiſtance, all matters of fact are at length made 
clear; and, through the conflict of the different 
anſwers and replies, nothing at Jaſt remains 


but the ſound part of the arguments“. 
Hence, 


* This right of publicly diſcuſſing political ſubjects is 
alone a great advantage to a people who enjoy it; and if the 


citizens of Geneva, for inſtance, have preſerved their liberty 
| better 
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Hence, though all good men may not think 
themſelves obliged to concur implicitly in the 
- tumultuary reſolutions of a people whom their 
orators take pains to agitate, yet, on the other 
hand, when this ſame people, left to itſelf, per- 
ſeveres in opinions which have for a long time 
been diſcuſſed in public writings, and from 
which (it is effential to add) all errors concern- 
ing facts have been removed, fuch perſeverance 


better than the people have been able to do in the other 
commonwealths of Switzerland, it is, I think, owing to the 
extenſive right they poſſeſs of making public remonſtrances 
to their magiſtrates. To theſe remonſtrances the magi- 
ſtrates, for inſtance the council of {wenty-fire, to which 
they are uſually made, are obliged to give an anſwer, If 
this anſwer does not ſatisfy the remonſtrating citizens, they 
take time, perhaps two or three weeks, to make a reply to 


it, which muſt alſo be anſwered ; and the number of citi- 
zens who go up with each new remonſtrance increaſes, 


according as they are thought to have reaſon on their fide. 
Thus, the remonſtrances which were made ſome years ago, 
on account of the ſentence againſt the celebrated M. Rouſ- 
ſeau, and were delivered at firſt by only forty citizens, 
were afterwards often accompanied by about nine hundred. 
— This circumſtance, together with the ceremony with 
which thoſe remonſtrances (or representations, as they more 
commonly call them) are delivered, has rendered them a 
great check on the conduct of the magiſtrates: they even 
have been ſtill more uſeful to the citizens of Geneva, as a 
preventive than as a remedy; and nothing is more likely 
to deter the magiſtrates from taking a ſtep of any kind than 
the thought that it will give riſe to a representalion. 
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is certainly a very reſpectable deciſion; and 
then it is, though only then, that we may with 
ſafety ſay,.—“ the voice of the people is the 
voice of God.” 
How therefore can the people of England 
act, when, having formed opinions which may 
really be called their own, they think they 
have juſt cauſe to complain againſt the admi- 
niſtration? It is, as has been ſaid above, by 
means of the right they have of electing their 
repreſentatives; and the ſame method of gene- 
ral intercourſe that has informed them with re- 
gard to the objects of their complaints will like- 
wife enable them to apply the remedy to them. 
Through this means they are acquainted 
with the nature of the ſubjects that have been 
deliberated upon in the aſſembly of their re- 
preſentatives: they are informed by whom 
the different motions were made, — by whom 
they were ſupported; and the manner in which 
the ſuffrages are delivered, is ſuch that they al- 
ways can know the names of thoſe who have 
voted conſtantly for the advancement of per- 
nicious meaſures. 
And the people not only know the particular 
diſpoſitions of every member of the houſe of 
commons, but the general notoriety of all 
things gives them alſo a knowledge of the politi- 


cal ſentiments of a great number of thoſe whom 
ther | 
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meir ſituation in life renders fit to fill a place 
in that houſe. And availing themſelves of the 
ſeveral vacancies that happen, and ſtill more 
of the opportunity of a general election, they 
purify, either ſucceſſively or at once, the le- 
giſlative aſſembly; and thus, without any com- 
motion or danger to the ſtate, they effect a 
material reformation in the views of the go- 
vernment. | | 
I am aware that ſome perſons will doubt 
theſe patriotic and ſyſtematic views, which I 
am here attributing to the people of England, 
and will object to me the diſorders that ſome- 
times happen at elections. But this reproach, 
which, by the way, comes with but little pro- 
priety from writers who would have the people 
tranſact every thing in their own perſons, — this 

reproach, I ſay, though true to a certain de- 
gree, is not, however, ſo much ſo, as it is 
thought by certain perſons who have taken 

only a ſuperficial ſurvey of the ſtate of things. 
Without doubt, in a conſtitution in which all 
important cauſes of uneaſineſs are ſo effectually 
prevented, it is impoſſible but that the people 
will have long intervals of inattention. Being 
then called upon, on a ſudden, from this ſtate 
of inactivity, to elect repreſentatives, they have 
not examined beforehand the merits of thoſe 
who aſk them their votes; and the latter have 
not 
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not had, amidſt the general tranquillity, any op- 
portunity to make themfelves known to them. 
The elector, perſuaded, at the ſame time, 
that the perſon whom he will ele& will be 
equally intereſted with himſelf in the ſupport 
of public liberty, does not enter into laborious 


diſquiſitions, and from which he ſees he may 


exempt himſelf, Obliged, however, to give 
the preference to ſomebody, he forms his 


choice on motives which would not be excuſa- 


ble, if it were not that ſome motives are ne- 
ceſſary to make a choice, and that, at this in- 
ſtant, he is not influenced by any other; and 


indeed it muſt be confeſſed, that, in the ordi- 


nary courſe of things, and with electors of a 
certain rank in life, that candidate who gives 
the beſt entertainment has a great chance to 
get the better of his competitors. 

But if the meaſures of government, and the 
reception of thoſe meaſures in parhament, by 
means of a too complying houſe of commons, 
ſhould ever be ſuch as to ſpread a ſerious alarm 
among the people, the ſame cauſes which have 
concurred to eſtabliſh public liberty would, no 
doubt, operate again, and likewiſe concur. in 
its ſupport. A general combination would then 
be formed, both of thoſe members of parlia- 
ment who have remained true to the public 
cauſe, and of perſons of every order among the 

people. 


® 
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people. Public meetings, in ſuch circumſtanc- 
es, would be appointed; general ſubſcriptions 
would be entered into, to ſupport the ex- 
penſes, whateyer they might be, of ſuch a neceſ- 
ſary oppoſition; and all private and unworthy ' 
purpoſes being ſuppreſſed by the ſenſe of the 
national danger, the choice of the electors 
would then be wholly determined by the con- 
ſideration of the public ſpirit of the candidates, 
and the tokens given by them of ſuch ſpirit. 
Thus were thoſe parliaments formed, which 
ſuppreſſed arbitrary taxes and impriſonments. 
Thus was it, that, under Charles the Second, 
the people, when recovered from that enthu- 
ſiaſm of affection with which they received a 
king ſo long perſecuted, at laſt returned to 
him no parliaments but ſuch as were compoſed 
of a majority of men attached to public liberty, 
Thus it was, that, perſevering in a conduct 
which the circumſtances of the times rendered 
neceſſary, the people baffled the arts of the go- 
vernment; and Charles diſſolved three ſucceſ- 
five parliaments, without any other effect but 
that of having thoſe ſame men re-choſen, and 
fet again in oppoſition to him, of whom he 
hoped he had rid himſelf for ever. | 
Nor was James the Second happier in his at- 
tempts than Charles had been, This prince 
Oe ſoon 


People. 
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foon experienced that his parliament was actu- 
ated by the ſame ſpirit as thoſe which had op- 


poſed the deſigns of his late brother; and hav- 


ing ſuffered himſelf to be led into meaſures of 
violence, inſtead of being better taught by the 
diſcovery he made of the real ſentiments of the 
people, his reign was terminated by that cata- 


ſtrophe with which every one is acquainted. 


Indeed, if we combine the right enjoyed by 
the people of England, of electing their repre- 
ſentatives, with the whole of the Engliſh go- 
vernment, we. ſhall become continually more 


and more ſenfible of the excellent effects that 


may reſult from that right. All men in the 
ſtate are, as has been before obſerved, really 
intereſted in the ſupport of public liberty ;— 
nothing but temporary motives, and ſuch as 
are quite peculiar to themſelves, can poſſibly 
induce the members of any houſe of commons 
to connive at meaſures deſtructive of this li— 
berty ; the people, therefore, under ſuch cir- 
cumſtances, need only change theſe members, 


in order effectually to reform the conduct of 


that houſe: and it may fairly be pronounced 
beforehand, that a houſe of commons, com- 
poſed of a new ſet of perſons, will, from this 
bare circumſtance, be in the intereſts of the 


Hence, 
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Hence, though the complaints of the people | 
do not always meet with a ſpeedy and imme- RE | 


diate redreſs (a celerity which would be the = 
ſymptom of a fatal unſteadineſs in the conſtitu- 
tion, and would fooner or later bring on its 
ruin); yet, when we attentively conſider the 
nature and the reſources of this conſtitution, 
we ſhall not think it too bold an aſſertion to 
ſay, that. it is impoſſible but that complaints in 
which the people perſevere, that is (to repeat 
it once more) well- grounded complaints, will 
ſooner or later be redreſſed. Is 


CHAP. XIV, 
Right of Resistance. 


BUT all thoſe privileges of the people, con- 
ſidered in themſelves, are but feeble defences 
againſt the real ſtrength of thoſe who govern. 
All thoſe proviſions, all thoſe reciprocal rights, 
neceſſarily ſuppole that things remain in their 
legal and ſettled courſe : what would then be 
the reſource of the people, if ever the prince, 
ſuddenly freeing himſelf from all reſtraint, and 
throwing himſelf as it were out of the conſtitu- 
tion, ſhould no longer reſpett either the perſon 
or the property of the ſubject, and either ſhould 

| „ make 


oy « — — — 2 — 2 — — 
* * 2 * I - 2 — — —— — —— — fůi— — — — —— — ne — — — —— 
3 > — 4 2 — - —— —. - 8 
—2 . 4 —— to II — _ — — = 2 — - — 5 > == 2 
— —— — — - My — 2 — Es 2 r — I. w — — bY : ATE? 3 : — — 2 === I * 
n * U * 


| 
; 


$ 
[ 
Bk 
$4 
\ 
$4 
-# 
un 
1 
| 
35 


q 
ati * * 
r 


306 THE CONSTITUTION 


make no account of his conventions with the 
parliament, or attempt to force it implicitly to 
ſubmit to his will ?—It would be reſiſtance. 

Without entering here into the diſcuſſion of 
a doctrine which would lead us to inquire into 
the firſt principles of civil government, conſe- 
quently engage us in a long diſquiſition, and 
with regard to which, beſides, perſons free from 
prejudices agree pretty much in their opinions, 
I ſhall only obſerve here (and it will be ſuffi- 
cient for my purpoſe) that the queſtion has been 
decided in favour of this doctrine by the laws 
of England, and that reſiſtance is looked upon 
by them as the ultimate and lawful reſource 
againſt the violences of power. 

It was reſiſtance that gave birth to the Great 
Charter, that laſting foundation of Engliſh li- 
berty; and the exceſſes of a power eſtabliſhed 
by force were alſo reſtrained by force &. It has 


* Lord Lyttelton ſays, extremely well, in his Perſian 
Letters, © If the privileges of the people of England be 
„ conceſſions from the crown, is not the power of the 
„ crown itſelf a conceſſion from the people?” It might 
ve. ſaid with equal truth, and fomewhat more in point to 
the ſubject of this chapter, —If the privileges of the people 
be an encroachment on the power of kings, the power 
itſelgof kings was at firſt an encroachment (no matter 
whether effected by ſurpriſe) on the natural liberty of the 
people. | . | 

been 
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been by the ſame means that, at different times, 
the people have procured the confirmation of 
the ſame charter. Laſtly, it has alſo been the 
reſiſtance to a king who made no account of 

his own engagements, that has, in the iſſue, 

placed on the throne the family which is now 
in poſſeſſion of it + "OO | 

This is not all ; this reſource, which till then 
had only been an act of force oppoſed to other 
acts of force, was, at that æra, expreſsly reco- 
gniſed by the law itſelf. The lords and com- 
mons, ſolemnly aſſembled, declared, that“ king 
« James the Second, having endeavoured to 
e ſubvert the conſtitution of the kingdom, by 
« breaking the original contract between king 
and people, and having violated the funda- 
« mental laws, and withdrawn himſelf, had 
« abdicated the government ; and that the 
* throne was thereby vacant *.“ 

And leſt thoſe principles, to which the revo- 
lution thus gave a ſanction, ſhould, in proceſs of 
time, become mere arcana of ſtate, excluſively 
appropriated, and only known to a certain claſs 
of ſubjects, the ſame act, we have juſt mention- 
ed, expreſsly inſured to individuals the right of 


- 


* The Bill of Rights has fince given a new ſanction to 
all theſe principles. ; 


X 2 pub- 
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publicly preferring complaints againſt the 


abuſes of government, and, moreover, of being 
provided with arms for their own defence. 


Judge Blackſtone expreſſes himſelf in the fol- 


lowing terms, in his Commentaries on the Laws 
of England (B. I. ch. i.) | 

« And laſtly, to vindicate thoſe rights, when 
ce actually violated or attacked, the ſubjeQs of 


= England are entitled, in the firſt place, to the 


e regular adminiſtration and free courſe of juſ- 
* tice in the courts of law; next, to the right 
« of petitioning the king and parliament for 
* redreſs of grievances ; and, laſtly, to the right 
* of having and uſing arms for ien 
* and defence.“ 

Laſtly, this right of oppoſing violence, in 
whatever ſhape, and from whatever quarter it 
may come, is ſo generally acknowledged, that 
the courts of law have ſometimes grounded 
their judgments upon it. I ſhall relate on this 
head a fact which is ſomewhat remarkable. 

A conſtable, being out of his precinct, ar- 


reſted a woman whoſe name was Anne Dekins ; 


one Tooly took her part, and, in the heat of the 
fray, killed the aſſiſtant of the conſtable. 
Being proſecuted for murder, he alleged, 
his defence, that the illegality of the impriſon- 
ment was a ſufficient provocation to make the 
homicide 
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bemicide ercusable, and entitle him to the be- 
nefit of clergy. The jury, having ſettled the 
matter of fact, left the criminality of it to be de- 
cided by the judge, by returning a speczal ver- 
dict. The cauſe was adjourne to the King's 


Bench, and thence again to Serjeants* Inn, for 


the opinion of the twelve judges. Here fol- 
lows the opinion delivered. by chief juſtice 
Holt, in giving judgment. 

If one be impriſoned upon an unlawful au- 
« thority, it is a ſufficient provocation to all peo- 
« ple, out of compaſſion, much more ſo when 
© it is done under colour of juſtice ; and when 
< the liberty of the ſubject is invaded, it is a 
&« provocation to all the ſubjects of England. A 
© man ought to be concerned for Magna Charta 
« and the laws; and if any one againſt law im- 
© priſon a man, he is an offender againſt Mag- 
« na Charter.” After ſome debate, occaſioned 
chiefly by Tooly's appearing not to have 
known that the conſtable was out of his pre- 
cin&, ſeven of the judges were of opinion that 
the priſoner was guilty of manſlaughter, and 
he was admitted to the benefit of clergy “. 

But it is with reſpect to this right of an ul- 
timate reſiſtance, that the advantage of a free 


* See Reports of Caſes argued, debated, and adjudged, 


iu Banco Reginc, in the time of the late queen Anne. 
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preſs appears in a moſt conſpicuous light. As 
the moſt important rights of the people, with- 
out the proſpett of a reſiſtance which overawes 
thoſe who ſhould attempt to violate them, are 
little more than mere ſhadows, —ſo this right 
of resisting, itſelf, is but vain, when there ex- 
iſts no means of effecting a general union be- 
tween the different parts of the people. 

Private individuals, unknown to each other, 
are forced to bear in filence injuries in which 
they do not ſee other people take a concern. 
Left to their own individual ſtrength, they 
tremble before the formidable and ever-ready 
power of thoſe who govern ; and as theſe latter 
well know, nay, are apt to over-rate the ad- 
vantages of their own fituation, they think that 
they may venture upon any thing. 

But when they ſee that all their actions are 
expoſed to public view,—that, in conſequence 
of the celerity with which all things become 
commuincated, the whole nation forms, as it 
were, one continued zr7itable body, no part of 
which. can be touched without exciting an uni- 
verſal tremor, they become ſenſible that the 
cauſe of each individual is really the cauſe of 
all, and that to attack the loweſt among the 
people 1s to attack the whole people. 

Here alſo we mult remark the error of thoſe 

Who, 
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who, as they make the liberty of the people to 
conſiſt in their power, ſo make their power 
conſiſt in their action. | 

When the people are often called to act in 
their own perſons, it is impoſſible for them to 
acquire any exact knowledge of the ſtate off 
things. The event of one day effaces the no- 
tions which they had begun to adopt on the 
preceding day; and amidſt the continual change 
of things, no ſettled principle, and, above all, 
no plans of union, have time to be eſtabliſhed - 
among them.—You wiſh to have the people 
love and defend their laws and liberty ; leave 
them, therefore, the neceſſary time to know 
what laws and liberty are, and to agree in their 
opinion concerning them ;—you with an union, 
a coalition, which cannot be obtained but by a 
ſlow and peaceable process; forbear therefore 
continually to ſhake the veſſel. 

Nay farther, it is a contradiction, that the 
people ſhould act, and at the ſame time retain 
any real power. Have they, for inſtance, been 
forced by the weight of public oppreſſion to 
throw off the reſtraints of the law, from which 
they no longer received protection ?—they pre- 
ſently find themſelves ſuddenly become ſubject 
to the command of a few leaders, who are the 
more abſolute in proportion as the nature of 
| X 4 their 
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their power is leſs clearly aſcertained : nay, 
perhaps, they muſt even ſubmit to the toils of 
war, and to military diſcipline. 

If it be in the common and legal courſe of 
things that the people are called to move, each 
individual is obliged, for the ſucceſs of the mea- 
ſures in which he is then made to take a con- 
cern, to join himſelf to ſome party; nor can this 


party be without a head. The citizens thus 


grow divided among themſelves, and contract 
the pernicious habit of ſubmitting to leaders. 
They are, at length, no more than the clients 
of a certain number of patrons; and the latter 


ſoon becoming able to command the arms of 


the citizens in the ſame manner as they at firſt 
governed their votes, make little account of a 
people, with one part of which they know how 


to curb the other. 


But when the moving ſprings of government 
are placedentirelyout of the body of the people, 


their action is thereby diſengaged from all that 
could render it complicated, or hide it from 


the eye. As the people thenceforward conſider 
things ſpeculatively, and are, if I may be allow- 
ed the expreſſion, only ſpectators of the game, 
they acquire juſt notions of things ; and as theſe 
notions, amidſt the general quiet, get ground and 
* themſelyes Fai and wide, they at length 
entertain, 
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3 on the ſbjeẽt of their We but 


One opinion. 


Forming thus, as it were, one body, the peo- 


ple, at every inſtant, have it in their power to 
ſtrike the deciſive blow which is to level every 
thing. Like thoſe mechanical powers, the 
greateſt efficiency of which exiſts at the inſtant 
which precedes their entering into action, it 
has an immenſe force, juſt becauſe it does not 
yet exert any ; and in this ſtate of ſtillneſs, but 
of attention, conſiſts its true momentum. 


With regard to thoſe who (whether from 


perſonal privileges, or by virtue of a commiſ- 
ſion from the people) are intruſted with the 
active part of government, as they, i in the mean 
while, ſee themſelves expoſed to public view, 
and obſerved as from a diſtance by men free 
from the ſpirit of party, and who place in them 
but a conditional truſt, they are afraid of ex- 
citing a commotion which, though it might 
not prove the deſtruction of all power, yet 
would ſurely and immediately be the deſtruc- 
tion of their own. And if we might ſuppoſe 
that, through an extraordinary conjunction of 
circumſtances, they ſhould reſolve among them- 
ſelves upon the ſacrifice of thoſe "ol on 
which public liberty is founded, they would no 
ſooner lift up their eyes towards that extenſive 
aſſembly which views them with a watchful 

attention, 
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attention, than they would find their public 
virtue return upon them, and would make 
haſte to reſume that plan of conduct, out of the 
limits of which they can PT Eg but 
ruin and perdition. 

In fhort, as the body of the people cannot 
act without either ſubjecting themſelves to ſome 
power, or effecting a general deſtruction, the 
only ſhare they can have in a government, with 
advantage to themſelves, is not to interfere, 
but to influence,—to be able to act, and not 


to act. 


The power of the people is not when they 
ſtrike, but when they keep in awe: it is when 
they can overthrow every thing, that they never 
need to move; and Manlius included al! in 


four words, when he ſaid to the people of Rome, 


Ostendite bellum, pacem habebitis. 


CHAP. XV. 


Proofs drawn from Facts, of the Truth of the 
Principles laid down in the present Work.— 
1. The peculiar Manner in which Pevolutions 
have always been concluded in England. 


Ir may not be ſufficient to have proved by 
arguments the advantages of the Engliſh con- 


ſtitution: it will perhaps be aſked, whether the 


effects 
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effetts correſpond to the theory? To this queſ- 
tion (which I confeſs is extremely proper) my 
_ anſwer is ready; it is the ſame which was once 
made, I believe, by a Lacedæmonian, Come 
and see. ; 3 

If we peruſe the Engliſh hiſtory, we ſhall be 
particularly ſtruck with one circumſtance to be 
obſerved in it, and which diſtinguiſhes moſt 
advantageouſly the Engliſh government from 
all other free governments; I mean the man- 
ner in which revolutions and public commo- 
tions have always been terminated in England. 

If we read with ſome attention the hiſtory 
of other free ſtates, we ſhall ſee that the public 
diſſenſions that have taken place in them have 
conſtantly been terminated by ſettlements in 
which the intereſts only of a few were really 
provided for; while the grievances of the many 
were hardly, if at all, attended to. In England 
the very reverſe has happened; and we find 
revolutions always to have been terminated by 
extenſive and accurate proviſions for ſecuring 
the general liberty. 

The hiſtory of the ancient Grecian common- 
wealths, but, above all, of the Roman repub- 
lic, of which more complete accounts have 
been left us, affords ſtriking proof of the for- 
mer part of this obſcryation. 

| What 
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What was, for inſtance, the conſequence of 
that great revolution by which the kings were 
driven from Rome, and in which the fenate 
and patricians acted as the adviſers and leaders 
of the people? The conſequence was, as we 
find in Dionyfius of Halicarnaffus, and Livy, 
that the ſenators immediately aſſumed all thoſe 
powers lately ſo much complained of by them- 
ſelves, which the kings had exerciſed. The 


execution of their future decrees was intruſted 


to two magiſtrates, taken from their own body, 
and entirely dependent on them, whom they 
called consyls, and who were made to bear 
about them all the enſigns of power which had 
formeriy attended the kings. Only, care was 
taken that the axes and fasces, the ſymbols of 
the power of life and death over the citizens, 
which the ſenate now claimed to itſelf, ſhould 
not be carried before both conſuls at once, 
but only before one at a time, for fear, ſays 
Livy, of doubling the terror of the people“. 
Nor was this all: the ſenators drew over to 
their party thoſe men who had the moſt intereſt 
at that time among the people, and admitted 


* Omnia jura (regum), omnia infignia, primi conſules 
& tenuere; id modo cautum eſt, ne, fi ambo faſces haberent, 
4 duplicatus terror videretur.” Tit, Lic. lib. ii. 4 J. 


them 
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them as members into their own body“; which 
indeed was a precaution they could not pru- 


dently avoid taking. But the intereſts of the 


great men in the republic being thus provided 
for, the revolution ended. The new ſenators, 
as well as the old, took care not to leſſen, by 
making proviſions for the liberty of the people, 
a power which was now become their own. 
Nay, they preſently ſtretched this power be- 
yond its former tone; and the puniſhments 
which the conſul inflicted in a military manner 
on a number of thoſe who ſtill adhered to the 
former mode of government, and even upon 
his own children, taught the people what they 
had to expett for the future, if they preſumed 
to oppoſe the power of thoſe whom they had 
thus unwarily made their maſters. 

Among the oppreſſive laws, or uſages, which 
the ſenate, after the expulſion of the kings, 
had permitted to continue, what were moſt 
complained of by the people, were thoſe by 
which ſuch citizens as could not pay their debts 


with the intereſt (which at Rome was enor-' 


mous) at the appointed time, became ſlaves to 
their creditors, and were delivered over to them 


* Theſe new ſenators were called conscripti: hence the 
name of patres conscripti, afterwards indiſcriniinately given 
to the whole ſenate, —7?, Liv. ibid. | 
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bound with cords: hence the word nent, by 
which that kind of flaves were denominated. 
The cruelties exerciſed by creditors on thoſe 
unfortunate men, whom the private calamities, 
_ cauſed by the frequent wars in which Rome was 
engaged, rendered very numerous, at laſt rouſed 
the body of the people: they abandoned both 
the city, and their inhuman fellow-citizens, and 
retreated to the other fide of the river Ano. 
But this ſecond revolution, like the former, 
only procured the advancement of particular 
perſons. A new office was created, called the 
tribuneſhip. Thoſe whom the people had 
placed at their head when they left the city, 
were raiſed to it. Their duty, it was agreed, 
was for the future to protect the citizens: and 
they were inveſted with a certain number of 
prerogatives for that purpoſe. This inſtitution, 
it muſt, however, be confeſſed, would have, 
in the iſſue, proved very beneficial to the peo- 
ple, at leaſt for a long courſe of time, it cer- 
tain precautions had been taken with reſpect 
to it, which would have much leflened the fu- 
ture perſonal importance of the new tribunes“: 


* Their number, which was only ten, ought to have 
been much greater; and they never ought to have accepted 
the power left to each of them, of ſtopping, by his ſingle 
oppoſition, the proceedings of all the reſt. 

but 
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but theſe precautions the latter did not think 


proper to ſuggeſt; and in regard to thoſe 
abuſes themſelves which had at firſt given riſe 
to the complaints of the people, no farther 
mention was made of them *. 

As the ſenate and patricians, in the early 
ages of the commonwealth, kept cloſely united 


together, the tribunes, for all their perſonal 


privileges, were not able, however, during the 
firſt times after their creation, to gain an ad- 
mittance either to the conſulſhip, or into the 
ſenate, and thereby to ſeparate their condition 
any farther from that of the people. This fitu- 
ation of theirs, in which it was to be wiſhed 
they might always have been kept, produced 
at firſt excellent effects, and cauſed their con- 
duct to anſwer in a great meaſure the expeCta- 
tions of the people. The tribunes complained 
loudly of the exorbitancy of the powers poſ- 
feſſed by the ſenate and conſuls; and here we 
muſt obſerve, that the power exerciſed by theſe 
latter over the lives of the citizens had never 
been yet ſubjected (which will probably ſur- 
priſe the reader) to any known laws, though 
ſixty years had already elapſed ſince the ex- 
pulſion of the kings. The tribunes therefore 
inſiſted, that laws ſhould be made in that re- 


* A number of ſeditions were afterwards raiſed upon 


the ſame account. 


ſpect, 


9 6 ACID LEN ECM CANG „* 
of * N : - 
—— — ——— i — — — * 
— — — 
x — 2 — 


320 THE CONSTITUTION 


ſpect, which the conſuls ſhould thenceforwards 
be bound to follow; and that they ſhould no 
longer be left, in the exercife of their power 
over the lives of the citizens, to their own ca- 
price and wantonnefs “. 

Equitable as theſe demands were, the Kenne 
and patricians oppoſed them with great warmth, 
and, either by naming dictators, or calling in the 
afhſtance of the prieſts, or other means, they de- 
feated, for nine years together, all the endea- 
vours of the tribunes. However, as the latter 
were at that time in earneſt, the ſenate was at 
length obliged to comply; and the lex terentilla 
was paſſed, by which it was enacted, that a 
general code of laws ſhould be made. 

Theſe beginnings ſeemed to promiſe great 
ſucceſs to the cauſe of the people. But, un- 
fortunately for them, the ſenate found means 
to have it agreed, that the office of tribune 
Mould be ſet afide during the whole time that 
the code ſhould be framing. They, moreover, 
obtained, that the ten men, called decemvirs, 
to whom the charge of compoſing this code 
was to be given, ſhould be taken from the 
body of the patricians. The ſame cauſes, 

therefore, produced again the ſame effects; 


1 
„ Quod populus in ſe jus dederit, eo conſulem uſu- 
&« rum; non ipſos libidinem ac licentiam ſuam pro lege 


& habituros.“— IIt. Lic. lib. iii., & 9. 
BE and 
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and the power of the ſenate and conſul was 
left in the new code, or laws of the Twelve 
Tables, as undefined as before. As to the laws 
above-mentioned, concerning debtors, which 
never had ceaſed tobe bitterly complained of by 
the people, and in regard to which ſome ſatis- 

faction ought, in common juſtice, to have been 
given them, they were confirmed, and a new 
terror added to them from the manner in 
which they were expreſſed. ET 
The true motive of the ſenate, when they 
thus truſted the framing of the new laws to a 
new kind of magiſtrates called decemvirs, was, 
that, by ſuſpending the ancient office of con- 
ſul, they might have a fair pretence for ſuſ- 
pending alſo the office of tribune, and thereby 
rid themſelves of the people, during the time 
that the important buſineſs of framing the code 
ſhould be carrying on: they even, in order the 
better to ſecure that point, placed the whole 
power of the republic in the hands of theſe new 
magiſtrates. But the ſenate and patricians ex- 
perienced then, in their turn, the danger of 
intruſting men with an uncontrolled authority. 
As they themſelves had formerly betrayed the 
truſt which the people had placed in them, ſo 
did the decemvirs, on this occaſion, likewiſe 
deceive them, They retained by their own 
. private 
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private authority the unlimited power that had 
been conferred on them, and at laſt exerciſed 
it on the patricians as well as the plebeians, 
Both parties therefore united againſt them, and 
the decemvirs were expelled from the-city. 
The former dignities of the republic were 
reſtored, and with them the office of tribune. 
Thoſe from among the people who had been 
moſt inſtrumental in deſtroying the power of 
the decemvirs, were, as it was natural, raiſed 
to the tribuneſhip; and they entered upon 
their offices poſſeſſed of a prodigious degree of 
popularity. The ſenate and the patricians 
were, at the ſame time, ſunk extremely low 
in conſequence of the long tyranny which had 
juſt expired; and thoſe two circumſtances 
united, afforded the tribunes but too eaſy an 
opportunity of making the preſent revolution 
end as the former ones had done, and con- 
verting it to the advancement of their own 
power. They got new perſonal privileges to 
be added to thoſe which they already poſſeſſed, 
and moreover procured a law to be enacted, 
by which it was ordained, that the reſolutions 
taken by the comztia tribute (an aſſembly in 
which the tribunes were admitted to propoſe 
new laws) ſhould be binding upon the whole 


commonwealth ;—by which they at once raiſed 
| to 
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to themſelves an imperium in imperio, and ac- 
quired, as Livy expreſſes it, a moſt active 
weapon“. | ; ik | 
From that time great commotions aroſe in 
the republic, which, like all thoſe before them, 
ended in promoting the power of a few. Pro- 
poſals for eafing the people of their debts, for 
dividing with ſome equality amongſt the citi- 
zens the lands which were taken from the 
enemy, and for lowering the rate of the intereſt 
of money, were frequently made by the tri- 
bunes. And indeed all theſe were excellent 
regulations to propoſe ; but, unfortunately for 
the people, the propoſals of them were only 
pretences made uſe uf by the tribunes for pro- 
moting ſchemes of a fatal, though ſomewhat 
remote, tendency, to public liberty. Their real 
aims were at the conſulſhip, the prætorſhip, 
the prieſthood, and other offices of executive 
power, which they were intended to control, 
and not to ſhare, To theſe views they con- 
ſtantly made the cauſe of the people ſubſer- 
vient:—l ſhall relate, among other inſtances, 
the manner in which they procured to them- 
ſelves an admittance to the office of conſul; + 

Having, during ſeveral. years, ſeized every 
opportunity of making ſpeeches to the people 
on that ſubject, and even excited ſeditions in 


* 4cerrimum telum. 
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order to overcome the oppoſition of the ſenate, 
they at laſt availed themſelves of the circum- 
ſtance of an interreguum (a time, during which 
there happened to be no other magiſtrates in 
the republic beſides themſelves), and propoſed 
to the tribes, whom they had aſſembled, to 
enact the three following laws the firſt, for 
ſettling the rate of intereſt of money; the ſe- 
cond, for ordaining that no citizen ſhould be 
poſſeſſed of more than five hundred acres of 
land; and the third for providing that one of 
the two conſuls ſhould be taken from the body 
of the plebeians. But on this occaſion it evi- 
dently appeared, ſays Livy, which of the 
laws in agitation were moſt agreeable to the 
people, and which to thoſe who propoſed 
them; for the tribes accepted the laws con- 
cerning the intereſt of money, and the lands; 
but as to that concerning the plebeian conſul- 
ſhip, they rejected it; and both the former ar- 
ticles would from that moment have been 
ſettled, if the tribunes had not declared, that 
the tribes were called upon, either to accept, 
or reject, all their three propoſals at once *. 

* Ab tribunis, velut per interregnum, concilio plebis 
« habito, apparuit quæ ex promulgatis plebi, que latoribus, 
« gratiora eſſent; nam de fœnore atque agro rogationes ju- 
ie bebant, de plebeio conſulatu antiquabant (antiquis stabant); 


* et perfecta utraque res eſſet, ni tribuni ſe in omnia ſimul 


conſulere plebem dixiſſent.“ == Tit, Liv. lib, vi. 5 39. 
. Great 


\ 
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Great commotions enſued thereupon, for a 
whole year; but at laſt the tribunes, by their 
perſeverance in inſiſting that the tribes ſhould 
vote on their three rogations, jointly, obtained 
their ends, and overcame both the oppoſition 
of the ſenate, and the reluctance of the people. 
In the ſame manner did the tribunes get 
themſelves made capable of filling all other 
places of executive power, and public truſt, in 
the republic. But when all their views of that 
kind were accompliſhed, the republic did not 
for all this enjoy more quiet, nor was the in- 
tereſt of the people better attended to, than 
before. New ſtruggles then aroſe for actual 
admiſſion to thoſe places, — for procuring them 
to relations, or friends,—for governments of 
provinces, and commands of armies. A few 
tribunes, indeed, did at times apply themſelves 
ſeriouſly, out of real virtue and love of their 
duty, to remedy the grievances of the people; 
but both their fellow tribunes, as we may ſee 
in hiſtory, and the whole body of thoſe men 
upon whom the people had, at different times, 
beſtowed conſulſhips, ædileſhips, cenſorſhips, 
and other dignities without number, united 
together with the utmoſt vehemence againft 
them; and the real patriots, ſuch as Tiberius 
Gracchus, Caius Gracchus, and Fulvius, con- 

ſtantly periſhed in the attempt. . 
Y 3 I have 
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J have been ſomewhat explicit on the effects 
produced by the different revolutions that have 
happened in the Roman republic, becauſe its 
hiſtory is much known to us, and we have, 
either in Dionyſius of Halicarnaſſus, or Livy, 
conſiderable monuments of the more ancient 
part of it. But the hiſtory of the Grecian com- 
monwealths would alſo have ſupplied us with 
a number of facts to the ſame purpoſe. That 
revolution, for inſtance, by which the Pigigtra- 
tide were driven out of Athens,—that by 
which the four hundred, and afterwards the 
thirty, were eſtabliſhed, —as well as that by 
which the latter were in their turn expelled,— 
all ending in ſecuring the power of a fer. 
The republic of Syracuſe, that of Corcyra, of 
which Thucydides has left us a pretty full ac- 
count, and that of Florence, of which Ma- 
chiavel has written the hiſtory, alſo preſent us 
a ſeries of public commotions ended by trea- 
ties, in which, as in the Roman republic, the 
grievances of the people, though ever ſo loudly 
complained of in the beginning by thoſe who 
acted as their defenders, were, in the iſſue, 
moſt careleſsly attended to, or even totally 
diſregarded#. 


But 


*The revolutions which have formerly happened in 
Yrance, have all ended like thoſe above-mentioned : of 
| this 
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But it we turn our eyes towards the Engliſh 


niſtory, ſcenes of a quite different kind will 


offer to our view; and we ſhall find, on the 
contrary, that revolutions in England have al- 
ways been terminated, by making ſuch provi- 


tons; and only ſuch, as all orders of the peo- 


ple were really and indiſcriminately to enjoy. 

Moſt extraordinary facts, theſe! and which, 
from all the other circumſtances that accom- 
panied them, we ſee, all along, to have been 
owing to the impoſſibility (a point that has 
been ſo much inſiſted upon in former chapters) 
in which thoſe who poſſeſſed the confidence of 
the people, were, of transferring to themſelves 
any branch of the executive authority, and 
thus ſeparating their own condition from that 
of the reſt of the people. 

Without mentioning the compacts which 
were made with the firſt Kings of the Norman 
line, let us only caſt our eyes on Magna Car- 
ta, which is ſtill the foundation of Engliſh 
liberty. A number of circumſtances, which 
have been deſcribed in the former part of this 


this a remarkable inſtance may be ſeen in the note * p. 29, 
30, of this work. The ſame facts are alſo to be obſerved 
in the hiſtory of Spain, Denmark, Sweden, Scotland, &c. 
but I have avoided mentioning ſtates of a monarchical 
form, till ſome obſervations are made, which the reader 
will find in the X VIIth chapter. | 
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work, concurred at that time to ſtrengthen the 
regal power to ſuch a degree that no men in 
the ſtate could entertain a hope of ſucceeding in 
any other deſign than that of ſetting bounds to 
it. How great was the union which thence aroſe 
among all orders of the people - what extent, 
what caution, do we ſee in the proviſions made 
by the Great Charter! All the objects for which 
men naturally wiſh to live in a ſtate of ſociety 
were ſettled in its thirty-eight articles. The 
judicial authority was regulated. The perſon 
and property of the individual were ſecured. 
The ſafety of the merchant and ſtranger was 
provided for. The higher claſs of citizens 
gave up a number of oppreſſive privileges 
which they had long fince accuſtomed them- 
ſelves to look upon as their undoubted rights *. 
Nay, the implements of tillage of the bondman, 
or ſlave, were alſo ſecured to him: and for the 
firſt time, perhaps, in the annals of the world, a 
civil war was terminated by making ſtipula- 
tions in fayour of thoſe unfortunate men to 
whom the avarice and luſt of dominion inhe- 
rent in human nature, continued, over the 
greateſt part of the earth, to deny the common 
rights of mankind. | 
* All poſſeſſors of lands took the engagement to efta- 
bliſh in behalf of their tenants and vaſſals (erga suos the 
ſame libertics which they demanded from the king. Mag. 
Char, cap. xxxviii. 
| Under 
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- Under Henry the Third great diſturbances 
aroſe ; and they were all terminated by ſolemn 
confirmations given to the Great Charter. Un- 
der Edward I. Edward II. Edward III. and 
Richard II. thoſe who were intruſted with the 
care of the intereſts of the people loſt no op- 
portunity that offered, of ſtrengthening {till far- 
ther that foundation of public liberty,—of 
taking all ſuch precautions as might render the 
Great Charter ſtill more effectual in the event. 
They had not ceaſed to be convinced that their 
cauſe was the ſame with that of all the reſt 
of the people. 
Henry of Lancaſter having laid claim to the 
crown, the commons received the law from the 

victorious party. Ihey ſettled the crown upon 
Henry, by the name of Henry the Fourth; and 
added to the act of ſettlement, proviſions which 
the reader may ſee in the ſecond volume of the 
Parliamentary Histon of England. Struck with 
the wiſdom of the conditions demanded by the 
commons, the authors of the book juſt men- 
tioned, obſerve (perhaps with ſome ſimplicity) 
that the commons of England were no fools at 
that time. They ought rather to have ſajd— 
The commons of England were happy enough 
to form among themſelves an aſſembly in which 

every one could propoſe what matters he pleaſed, 
and freely diſcuſs them they had no poſſibi- 
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lity left of converting either theſe advantages, 
or in general the confidence which the people 
had placed in them, to any private views of their 
own : they, theretore, without loſs of time, en- 

deavoured to ſtipulate uſeful conditions with 
that power by which they ſaw themſelves at 
at every inſtant expoſed to be diſſolved and 
diſperſed, and applied their induſtry to in- 
ſure the ſafety of the whole people, as it was 
the only means they had of procuring their 


On. 


In the long contentions which took place 
between the houſes of Vork and Lancaſter, the 
commons remained ſpectators of diforders 
which in thoſe times it was not in their power 
to prevent: they ſucceſſively acknowledged the 
title of the victorious parties; but whether un- 
der Edward the Fourth, under Richard the 
Third, or Henry the Seventh, by whom thoſe 
quarrels were terminated, they continually 
availed themſelves of the importance of the ſer- 
vices which they were able to perform to the 
new-eſtabliſhed ſovereign, for obtaining effec- 
tual conditions in favour of the whole body of 
the people. . f 
At the acceſſion of James the Firſt, which, as it 
placed a new family on the throne of England, 
may be conſidered as a kind of revolution, no 
demands were made by the men who were at 

the 
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the head of the nation, but in favour of general 
liberty. 
After the acceſſion of Charles the Firſt, dif- 
contents of a very ſerious nature began to take 
place, and they were terminated, in the firſt in- 
ſtance, by the act called the Petition of Right, 
which is ſtill looked upon as a moſt preciſe and 
accurate delineation of the rights of the people®. 
At the reſtoration of Charles the Second, the 
conſtitution being re-eſtabliſhed upon its for- 
mer principles, the former conſequences pro- 
duced by it began again to take place; and we 
ſee at that æra, and indeed during the whole 
courſe of that reign, a continued ſeries of precau- 
tions taken for ſecuring the general liberty. 
Laſtly, the great event which took place in 
the year 1689, affords a ſtriking confirmation of 
the truth of the obſervation made in this chapter. 


*The diſorders which took place in the latter part of 
the reign of that prince ſeem indeed to contain a complete 
contradiction of the aſſertion which is the ſubje& of the 
preſent chapter; but they, at the ſame time, are a no 
leſs convincing confirmation of the truth of the principles 
laid down in the courſe of this whole work, The above- 
mentioned diſorders took riſe from that day in which 
Charles the Firſt gave up the power of diſſolving his par- 
liament,—that is, from the day in which the members of 
that aſſembly acquired an independent, perſonal, perma- 
nent authority, which they ſoon began to turn againſt the 
people who 55 raiſed them to it. 
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At this æra the political wonder again appeared 
—of a revolution terminated by a 25 of pub- 
lic acts, in which no intereſts but thoſe of the 
people at large were conſidered and provided 
for; — no clauſe, even the moſt indirect, was in- 
ſerted, either to gratify the preſent ambition, 
or favour the future views, of thoſe who were 
. perſonally concerned in bringing thoſe acts to a 
concluſion. Indeed, if any thing is capable of 
conveying to us an adequate idea of the ſound- 
neſs, as well as peculiarity, of the principles on 
which the Engliſh government is founded, it is 
the attentive peruſal of the ſyftem of public 
compaQts to which the revolution of the year 
1689 gave riſe, —of the Bill of Rights with all 
its different clauſes, and of the ſeveral ads, 
which, under two ſubſequent reigns, till the ac- 
ceſſion of the houſe of Hanover, were made 
in order to ſtrengthen it. 


CHAP. XVI. . 
Second Diſſerence. Ihe Manner after which-the 


Laws for the Liberty of the Subject are exe- 
cited in England. e 


Tar ſecond difference I mean to ſpeak of, 
between the Engliſh government and that of 
other free ſtates, concerns the important object 


of 
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of the execution of the laws. On this article; 
alſo, we ſhall find the advantage to lie on the 
fide of the Engliſh government ; and, if we 
make a compariſon between the hiſtory of thoſe 
ſtates and that of England, it will lead us to 
the following obſervation, viz. that though in 
other free ſtates the laws concerning the li- 
berty of the citizens were imperfect, yet the 
execution of them was ſtill more defective. In 
England, on the contrary, the laws for the ſe- 
curity of the ſubject are not only very extenfive 
in their proviſions, but the manner in which 


they are executed carries theſe advantages ſtill 


farther ; and Engliſh ſubje&s enjoy no leſs li- 
berty from the ſpirit both of juſtice and mild- 


neſs, by which all branches of the government 


are influenced, than from the accuracy of the 
laws themſelves. 

The Roman commonwealth will here again 
ſupply us with examples to prove the former 
part of the above aſſertion. When I ſaid, in the 
foregoing chapter, that, in times of public 
commotion, no proviſions were made for the 
body of the people, I meant no proviſions that 
were likely to prove effectual in the event. 
When the people were rouſed to a certain de- 
gree, or when their concurrence was neceſſary 
to carry into effect certain reſolutions, or mea- 
ſures, that were particularly intereſting to the 
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men in power, the latter could not, with any 
prudence, openly profeſs a conte npt for the 
political wiſhes of the people; and ſome de- 
clarations expreſſed in general words, in favour 
of public liberty, were indeed added to the 
laws that were enacted on thoſe occaſions. But 
theſe declarations, and the principles which 
they tended to eſtabliſh, were afterwards even 
openly diſregarded in practice. 

Thus, when the people were made to vote, 
about a year after the expulſion of the kings, 
that the regal government never ſhould be 
again eſtabliſhed in Rome, and that thoſe 
who ſhould endeavour to reſtore it ſhould be 
devoted to the gods, an article was added, 
which, in general terms, confirmed to the citi— 
zens the right they had before enjoyed under 
the king, of appealing to the people from the 
ſentences of death paſſed upon them. No pu- 
niſhment (which will furpriſe the reader) was 
decreed againſt thoſe who ſhould violate this 
law; and indeed the conſuls, as we may ſee in 
Dionyſius of Halicarnaſſus and Livy, concerned 
themſelves but little about the appeals of the 
citizens, and, in the more than military exer- 
ciſe of their functions, continued to ſport with 
rights which they ought to have reſpected, 
however imperfectly and looſely they had been 
ſecured. | 
| An 
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An article, to the ſame purport with the 
above, was afterwards alſo added to the laws of 
the Twelve Tables; but the decemvirs, to 
whom the execution of thoſe laws was at firſt 


committed, behaved exactly in the ſame man- 


ner, and even worſe than the conſuls had done 
before them; and after-they were expelled*, the 
magiſtrates who ſucceeded them, appear to 
have been as little tender of the lives of the ci- 
tizens. I ſhall, among many inſtances, relate 
one which will ſhow upon what flight grounds 
the citizens were expoſed to have their lives 
taken away.—Spurius Mzlius being accuſed 
of endeavouring to make himſelf king, was 
ſummoned by the maſter of the. horſe to ap- 


pear before the dictator, in order to clear himſelf 


of this ſomewhat extraordinary imputation. 
Spurius took refuge among the people; the 
matſter of the horſe purſued him, and killed him 
on the ſpot. The multitude having thereupon 


* At the time of the expulſion of the decemvirs, a law 
was alſo enacted, that no magiſtrate ſhould be created from 
whom no appeal could be made to the people (magistratus 
s:he provocatione. Tit. Liv. lib. iii. $ 55.) by which the 
people expreſsly meant to aboliſh the dictatorſhip: but, 
from the fact that will juſt now be related, and which hap- 


pened about ten years afterwards, we ſhall ſee that this law 


was not better obſerved than the former ones had been. 


expreſſed 
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expreſſed a great indignation, the dictator had 
them called to his tribunal, and declared that 
Spurius had been lawfully put to death, even 
though he might be innocent of the crime laid 
to his charge, for having refuſed to appear be- 
fore the dictator, when ſuppoſed to do ſo by 
the maſter of the horſe “. | | 

About one hundred and forty years after the 
times we mention, the law concerning the ap- 
peals to the people was enacted for the third 
time. But we do not ſee that it was better ob- 
ſerved afterwards than it had been before: we 
find it frequently violated, fince that period, by 
the different magiſtrates of the republic ; and 
the ſenate itſeif, notwithſtanding this ſame law, 
at times made formidable examples of the citi- 
zens. Of this we have an inſtance in the three 
hundred ſoldiers who had pillaged the town of 
Rhegium. The ſenate of its own authority or- 
dered them all to be put to death. In vain did 
the tribune Flaccus remonſtrate againſt ſo ſe- 
yere an exertion of public juſtice on Roman 


* Tumnltuantem deinde multitudinem, incerta exiſti- 
matione facti, ad concionem vocari juſſit, et Malium jure 
c&$um pronunciavit, etiamsi regui crimine insons ſuerit, qui 
vocatrus a magistro equitum, ad dictatorem non venisset. Tit. 


Liv. lib. iv. $ 15. 


citizens; 
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citizens; the ſenate, ſays Valerius Maximus, 
nevertheleſs. perſiſted in its reſolution ®, 

All theſe laws for ſecuring the lives of the 
citizens had hitherto been enacted without any 


mention being made of a puniſhment againſt- 


thoſe who ſhould violate them. At laſt the ce- 
lebrated Ler Porcia was paſſed, which ſubject- 
ed to baniſhment thoſe who ſhould caule. a 
Roman citizen to be ſcourged and put to death. 
From a number of inſtances poſterior to this 
law, it appears that it was not better obſerved 
than thoſe before it had been: Caius Gracchus, 
therefore, cauſed the Ler Sempronia to be 
enatted, by which a new ſanction was given 


to it. But this ſecond law did not ſecure his 
own life, and that of his friends, better than 


the Lex Porcia had done that of his brother, 
and thoſe who had ſupported him: indeed, all 
the events which took place about thoſe times 
rendered it manifeſt that the evil was Tuch as 


* Val. Max. book ii. c. 7. This author does not men- 
toon the preciſe number of thoſe who were put to death on 
this occaſion: he only ſays that they were executed fifty at 
a time, on different ſucceſſive days: but other authors make 
the number of them amount to four thouſand. Livy ſpeaks 
of a whole legion Legio Campana, que Rhegium occupare- 
rat, obsessa, deditione factd, securi percussd est. — Tit. Liz. 


lib. xv. Epit.—T have here followed Polybius, who ſays that 


only three hundred were taken and brought to Rome. 
Z was 
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was beyond the power of any laws to cure.— 
I ſhall here mention a fact which affords a 
remarkable inſtance of the wantonneſs with 
which the Roman magiſtrates had accuſtomed 
themſelves to take away the lives of the citi- 
zens. A citizen, named Memmius, having put 
up for the conſulſhip, and publicly canvaſling 


for the ſame, in oppoſition to a man whom 
the tribune Saturninus ſupported, the latter 
cauſed him to be apprehended, and made him 
expire under blows in the public forum. The 
tribune even carried his inſolence ſo far, as 
Cicero informs us, as to give to this act of 
cruelty, tranſacted in the preſence of the whole 
people aſſembled, the outward form of a law- 
ful act of public juſtice “. | 


* The fatal forms of words (cruciatits carmina) uſed by 
the Roman magiſtrates when they ordered a man to be put 
to death, reſounded (ſays Tully in his ſpeech for Rabirius) 
in the aſſembly of the people, in which the cenſors had 
forbidden the common executioner ever to appear. I, lictor, 
colliga manus. Caput obnubito. Arbort infelici 81spendito.— 
Memmius being a confiderable citizen, as we may conclude 
from his canvaſſing with ſucceſs for the conſulſhip, all the 
great men in the republic took the alarm at the atrocious 
action of the tribune ; the ſenate, the next day, ifſued out 
its ſolemn mandate, or form of words, to the conſuls, to 
provide that the republic Should receite no detriment; and the. 
tribune was killed in a pitched battle that was fought at the 
foot of the capitol. 

| Nor 
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. Nor were the Roman magiſtrates ſatisfied 


with committing acts of injuſtice 1 in their politi- 
cal capacity, and for the ſupport of the power 
of that body of which they made a part. Ava- 
rice and private rapine were at laſt added to po- 
litical ambition. The provinces were firſt op- 
preſſed and plundered. The calamity, in pro- 
ceſs of time, reached Italy itſelf, and the centre 
of the republic; till at laſt the Lex Calpurnia de 
repetundis was enacted to put a ſtop to it. By 
this law an action was given to the citizens and 
allies for the recovery of the money extorted 
from them by magiſtrates, or men in power; 
and the Ler Junia afterwards added the pe- 
nalty of baniſhment to the obligation of mak- 
ing reſtitution. 

But here another kind of diſorder aroſe. The 
Judges proved as corrupt, as the magiſtrates 
had been oppreflive. They equally betrayed, 
in their own province, the cauſe of the repub- 
lic with which they had been intruſted ; and 
rather choſe to ſhare in the plunder of the 


conſuls, the prætors, and the proconſuls, than 


put the laws in force againſt them. 


New expedients were therefore reſorted to, 


in order to remedy this new evil. Laws were 
made for judging and puniſhing the judges 
themſelves; and, above all, continual changes 

4&2 were 
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were made in the manner of compoſing their 
aſſemblies. But the malady lay too deep for 
common legal proviſions to remedy. The 
guilty judges employed the ſame refources, in 
order to avoid conviction, as the guilty ma- 
giſtrates had done; and thoſe continual changes, 
at which we are amazed, that were made in the 
conſtitution of the judiciary bodies“, inſtead of 
obviating the corruption of the judges, only 
transferred to other men the profit ariſing from 
becoming guilty of it. It was grown to be a 


* The judges (over the aſſembly of whom the prætor 
nſually preſided) were taken from the body of the ſenate, 
till ſome years after the laſt Punic war; when the Lex Sen- 
pronia, propoſed by Caius S. Gracchns, enacted that they 
mould in future be taken from the equeſtrian order. The 
_ conſul Cæpio procured afterwards a law to be enacted, by 
which the judges were to be taken from both orders, 
equally. The Lex Servilia ſoon after put the equeſtrian 
order again in poſſeſſion of the judgments; and after ſome 
years, the Lex Lirid reſtored them entirely to the ſenate. 
The Lex Plautia enacted afterwards, that the judges ſhould 
be taken from the three orders, - the ſenatorian, equeſtrian, 
and plebeian. The Lex Cornelia, framed by the dictator 
Sylla, enacted again, that the judges ſhould be entirely 
taken from the body of the ſenate. The Lex Aurelia or- 
dered anew, that they ſhould be taken from the three or- 
ders. Pompey made afterwards a change in their number, 
which he fixed at ſeventy- five, and in the manner of elect- 
ing them. And laſtly, Cæſar entirely reſtored the judg- 


went to tbe order of the ſenate. 
general 
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genera] complaint, ſo early as the times of the 
Gracchi, that no man, who had money to give, 
could be brought to ' puniſhment*®. Cicero 
ſays, that, in his time, the ſame opinion was 
become ſettled and univerſally received+; and 
his ſpeeches are full of his lamentations on 
what he calls the levity, and the Ang, of 
the public judgments, 

Nor was the impunity of corrupt lache the 
only evil under which the republic laboured. 
Commotions of the whole empire at laſt took 
place. The horrid vexations, and afterwards 
the acquittal, of Aquilius, proconſul of Syria, 


and of ſome others who had been guilty of the 
ſame crimes, drove the provinces of Aſia to 


deſperation: and then it was that that terrible 
war of Mithridates aroſe, which was uſhered 
in by the death of eighty thouſand Romans, 
maſſacred in one day, in all the cities of Aſia}. 
Ihe laws and public judgments not only 
thus failed of the end for which they had been 
eſtabliſhed : they even became, at length, new 
means of oppreſſion added to thoſe which al- 
ready exiſted. Citizens poſſeſſed of wealth, 
_ perſons obnoxious to particular bodies, or the 
* App. de Bell. Civ. 


7 Act. in Verr. i. $1, 
2 Appian. 
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few magiſtrates who attempted to ſtem the 
torrent of the general corruption, were accuſed 
and condemned; while Piſo, of whom Cicero, 
in his ſpeech againſt him, relates facts which 
make the reader ſhudder with horror, and 
Verres, who had been guilty of enormities of 

the ſame kind, eſcaped unpuniſhed. | 
Hence a war aroſe, ſtill more formidable than 
the former, and the dangers of which we won- 
der that Rome was able to ſurmount. The 
greateſt part of the Italians revolted at once, 
exaſperated by the tyranny of the public judg- 
ments; and we find in Cicero, who informs us 
of the cauſe of this revolt, which was called the 
Social War, avery expreſſive account both of the 
unfortunate condition of the republic, and of 
the perverſion that had been made of the meth- 
ods taken to remedy it. An hundred and 
ten years are not yet elapſed (ſays he) ſince the 
* law for the recovery of money extorted by 
* magiſtrates was firſt propounded by the tri- 
* bune Calpurnius Piſo. A number of other 
laws to the ſame effect, continually more and 
more ſevere, have followed: but ſo many per- 
* ſons.have been acculed, ſo many condemned, 
© ſo formidable a war has been excited in Italy 
by the terror of the public judgments, and, 
when the laws and Judgments have been ſuſ- 
* pended, 
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© pended, ſuch an oppreſſion and plunder of our 
© allies have prevailed, that we may truly ſay 
that it is not by our own ſtrength, but by the 
_ © weakneſs of others, that we continue to® 
e | 
] have entered into theſe particulars with re- 
gard to the Roman commonwealth, becauſe 
the facts on which they are grounded are re- 
markable of themſelves, and yet no juſt con- 
cluſion can be drawn from them, unleſs a ſeries 
of them were preſented to the reader. Nor 
are we to account for theſe facts by the luxury 
which prevailed in the latter ages of the repub- 
lic, by the corruption of the manners of the Cl- 
tizens, their degeneracy from their ancient prin- 
ciples, and ſuch like looſe general phraſes, 
which may perhaps be uſeful to expreſs the 
manner itſelf in which the evil became mani- 
feſted, but by no means-ſet forth the cauſes 
of it. | | „ 85 | 
The above n aroſe from the very 
nature of the government of the republic. 
of a government in which the executive and 
ſupreme power being made to. centre in the 
body of thoſe in whom the people had once 
placed their confidence, there remained no 
other effectual power in the ſtate that might 
render it neceſſary for them to keep within the 


„ See Cic. de Off. lib. ii. $75, 
Z 4 bounds 
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bounds of juſtice and decency. And in the 
mean time, as the people, who were intended 
as a check over that_ body, continually gave a 
ſhare in this executive authority to thoſe whom 
they intruſted with the care of their intereſts, 
they increaſed the evils they complained of, as 
It were, at every attempt they made to remedy 
them; and inſtead of raiſing up opponents to 
thoſe who were become the enemies of their 
liberty, as it was their intention to do, they 
continually ſupplied them with new aſſociates. 
From this ſituation of affairs, flowed, as an 
unavoidable conſequence, that continual deſer- 
tion of the cauſe of the people, which, even in 
time of revolutions, when the paſſions of the 
people themſelves were rouſed, and they were 
in a great degree united, manifeſted itſelf in ſo 
remarkable a manner, We may trace the ſym- 
ptoms of the great political defect here men- 
tioned, in the earlieſt ages of the common- 
wealth, as well as in the laſt ſtage of its duration. 
In Rome, while ſmall and poor, it rendered vain 
whatever rights or power the people poſſeſſed, 
and blafted all their endeavours to defend their 
liberty, in the ſame manner -as, in the more 
ſplendid” ages of the commonwealth, it ren- 
dered the moſt Talutary regulations utterly 
fruitleſs, and even inſtrumental to the ambi- 


tion and avarice of a few, The prodigious 
| fortune 
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fortune of the republic, in ſhort, did not create 
the diſorder ; it only gave full ſcope to ir. 

But if we turn our view towards the hiſtory 
of the Englith nation, we ſhall fee how, from 2 
government in which the above defects did not 
exiſt, different conſequences have followed ;— 
how cordially all ranks of men have always 
united together, to lay under proper reſtraints 
this executive power, which they knew could 
never be their own. In times of public revolu- 
tions, the greateſt care, as we have before ob- 
ſerved, was taken to aſcertain the limits of that 
power; and after peace had been reſtored to 
the ſtate, thoſe who remained at the head of | 
the nation continued to manifeſt an unwearied 
| jealouſy in maintaining thoſe advantages which 
the united efforts of all had obtained. 

Thus it was made one of the articles of 
Magna Charta, that the executive power ſhould - 
not touch the perſon of the ſubject, but in con- 
ſequence of a judgment paſſed upon him by his 
peers ; and fo great was afterwards the general 
union in maintaining this law, that the trial by 
Jury, that admirable mode of proceeding, 
which ſo effectually ſecures the ſubject againſt 
all the attempts of power, even (which ſeemed 
ſo difficult to obtain) againſt ſuch as might be 
made under the ſanction of the judicial autho- 
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rity,—hath been preſerved to this day. It has 
even been preſerved in all its original purity, 
though the ſame has been ſucceſſively ſuffered 
to decay,and then to be loſt, in the other coun- 
tries of Europe, where it had been formerly 
known *. Nay, though this privilege of being 


tried by one's peers was at firſt a privilege of 


conquerors and maſters, excluſively appropri- 
ated to thoſe parts of nations which had ori- 
ginally invaded and reduced the reſt by arms, 
it has in England been ſucceſſively extended 
to every order of the people. 


* The trial by jury wasin uſe among the Normans long 
before they came over into England ; bur it is now utterly 
loft in that province : it even began very early to degene- 
rate there from its firſt inſtitution; we ſee in Hale's Hiſ- 
tory of the Common Law of England, that the unanimity 
among jurymen was not required in Normandy for making 
a verdict a good verdict: but when jurymen diſſented, a 
number of them was taken out, and others added in their 
ſtead, till an unanimity was procured.—In Sweden, where, 
according to the opinion of the learned in that country, the 
trial by jury had its firſt origin, only ſome forms of that 
inſtitution are now preſerved in the lower courts in the 


country where ſets of jurymen are eſtabliſhed for life, and 


have a falary accordingly. See Robertson's State Srveden. 
—And in Scotland the vicinity of England has not been 
able to preſerve to the trial by jury its genuine ancient 
form : the unanimity among jurymen is not required (as 
J have been told) to form a verdict; but the majority is 


gecifive, 
And 
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And not. only the perſon, but alſo the proper- 
ty, of the individual, has been ſecured againſt 
all arbitrary attempts from the executive power, 
and the latter has been ſucceſſively reſtrained 
from touching any part of the property of the 
ſubje&, even under pretence of the neceſſities. 
of the ſtate, any otherwiſe than by the free 
grant of the repreſentatives of the people. Nay, 
ſo true and perſevering has been the zeal of 
theſe repreſentatives, in aſſerting on that ac- 
count the intereſts of the nation, from which 
they could not ſeparate their own, that this 
privilege of taxing themſelves, which was in 
the beginning grounded on a moſt precarious 
tenure, and only a mode of governing adopted 
by the ſovereign for the ſake of his own con- 
venience, has become, in time, a ſettled right 


of the people, which the ſovereign has found it 


at length neceſſary, ſolemnly and repeatedly to 
acknowledge. „ 

Nay more, the repreſentatives of the people 
have applied this right of /azation to a ſtill no- 
bler uſe than the mere preſervation of proper- 
ty: they have, in proceſs of time, ſucceeded in 
converting it into a regular and conſtitutional 
means of influencing the motions of the execu- 
tive power. By means of this right, they have 
gained the advantage of being conſtantly called 
to concur in the meaſures of the ſovereign,— 


of 
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of having the greateſt attention ſhown by him 
to their requeſts, as well as the higheſt regard 
paid to any engagements that he enters into 
with them. Thus has it become at laſt the 
peculiar happineſs of Engliſh ſubjeQs, to what- 

ever other people, either ancient or modern, we 
compare them, to enjoy a ſhare in the govern- 
ment of their country, by electing repreſenta- 
tives, who, by reaſon of the peculiar circum- 
ſtances in which they are placed, and of the 
extenſive rights they poſſeſs, are both willing 
faithfully to ſerve thoſe who have appointed 

them, and able to do ſo. 

And indeed the commons have not reſted 
ſatisfied with eſtabliſhing, once for all, the pro- 
viſions for the liberty of the people which have 
been juſt mentioned; they have afterwards 


made the preſervation of them the firſt object 


of their care *, and taken every opportunity of 
giving them new vigour and life, 

Thus, under Charles the Firſt, when attacks 
of a moſt alarming nature were made on the 
privilege of the people, to grant free ſupplies to 
me crown, the commons vindicated, without 


* The firſt operation of the commons, at the 1 
of a ſeſſion, is to appoint four grand committees. The one 
is a committee of religion, another of courts of juſtice, 
another of trade, and another of grievances: they are to 
be ſtanding committces during the whole ſeſſion. 


loſs 
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loſs of time, that great right of the nation, 
which is the conſtitutional bulwark of all 
others, and haſtened to oppugn, in their be- 
ginning, every precedent of a practice that 
muſt in the end have produced the. ruin of 
| as liberty. 


They even extended their care to abuſes of 
every kind. The judicial authority, for in- 
ſtance, which the executive power had imper- 
ceptibly aſſumed to itſelf, both with reſpe& to 
the perſon and property of the individual, was 
abrogated by the act which aboliſhed the court 
of Star Chamber: and the crown was thus 
brought back to its true conſtitutional office, 
viz. the countenancing, and ſupporting with 
its ſtrength, the execution of the laws. 

The ſubſequent endeavours of the legiſlature 
have carried even to a ſtill greater extent the 
above privileges of the people. They have, 
moreover, ſucceeded in reſtraining the crown 
from any attempt to ſeize and confine, even 
for the ſhorteſt time, the perſon of the ſubject, | 
unleſs it be in the caſes aſcertained by the law, 
of which the judges of it are to decide. 

Nor has this extenſive unexampled freedom 
at the expenſe of the executive power been 
made, as we might be inclinable to think, the 
excluſive appropriated privilege of the gt. 
and powerful. It is to be enjoyed alike by all 


ranks 
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ranks of ſubjects. Nay, it was the injury done 
to a common citizen that gave exiſtence to the 
act which has completed the ſecurity of this 
intereſting branch of public liberty. Te op- 
pression of an obscure individual, ſays Judge 
Blackſtone, gave rise to the famous Habeas 
Corpus Act. Junius has quoted this obſerva- 
tion of the judge; and the ſame 1s well worth 
repeating a third time, for the juſt idea it con- 
veys of that readineſs of all orders of men to 
unite in defence of common liberty, which is a 
charaCteriſtic circumſtance in the Engliſh go- 
vernment *. | 

And this genera] union in favour of public 
liberty has not been confined to the framing of 
laws for its ſecurity : it has operated with no 
leſs vigour in bringing to puniſhment ſuch as 
have ventured to infringe them; and the ſo— 
vereign has conſtantly found it neceſſary to give 
up the violators of thoſe laws, even when his 
own ſervants, to the juſtice of their country. _ 

Thus we find, ſo early as the reign of Edward 


* The individual here alluded to was one Francis Jenks, 
who having made a motion at Guildhall, in the year 1676, 
to petition the king for a new parliament, was examined 
before the privy council, and afterwards committed to the 
Gate-houſe, where he was kept about two months, through 
the delays made by the ſeveral judges to whom he applied, 
in granting him a 7labeas Corpus.— See the State Trials, 


vob. vii. anno 1676. 8 
Ss 
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the Firſt, judges who were convicted of having 
committed exactions in the exerciſe of their of- 
fices, to have been condemned by a ſentence of 
parliament“. From the immenſe fines which 
were laid upon them, and which it ſeems they 
were in a condition to pay, we may indeed con- 
clude that, in thoſe early ages of the conſtitu- 
tion, the remedy was applied rather late to the 
diſorder; but yet it was at laſt applied. 

Under Richard the Second, examples of the 
ſame kind were renewed. Michael de la Pole, 
earl of Suffolk, who had been lord chancellor 
of the kingdom, the duke of Ireland, and the 
archbiſhop of Vork, having abuſed their power 
by carrying on deſigns that were ſubverſive of 
public liberty, were declared guilty of high- 
treaſon; and a number of judges, who, in their 
judicial capacity, had acted as their inſtruments, 

were involved in the ſame condemnation. 
Under the reign of Henry the Eighth, Sir 
Thomas 


* Sir Ralph de Hengham, chief juſtice of the King's 
Bench, was fined 7000 marks; Sir Thomas Wayland, chief 
juſtice of the Common Pleas, had his whole eſtate forfeited ; 
and Sir Adam de Stratton, chief baron of the Exchequer, 
was fined 3400 marks, | 
f The moſt conſpicuous among thefe judges were Sir 
Robert Belknap, and Sir Robert Treſilian, chief juſtice of 
the King's Bench. The latter had drawn up a ſtring of 
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Thomas Empſon, and Edmund Dudley, who 
had been the promoters of the exactions com- 
mitted under the preceding reign, fell victims 
to the zeal of the commons for vindicating the 
cauſe of the people. Under king James the 
Firſt, lord chancellor Bacon experienced that 
neither his hi gh dignity, nor great perſonal qua- 
Jifications, could ſcreen him from having the ſe- 
vereſt cenſure paſſed upon him, for the corrupt 
practices of which he had ſuffered himſelf to be- 
come guilty. And under Charles the Firſt, the 
judges having attempted to imitate the CARTS 


queſtions calculated to confer a deſpotic authority on the 
crown, or rather on the miniſters above-named, who had 
found means to render themſelves entire maſters of the 
perſon of the king. Theſe queſtions Sir Robert Treſilian 
propoſed to the judges, who had been ſummoned for that 
purpoſe, and they gave their opinions in favour of them. 
One of theſe opinions of the judges, among others, tended 
to no leſs than to annihilate, at one ſtroke, all the rights 
of the commons, by taking from them that important 
privilege mentioned before, of ſtarting and freely diſcufling 
whatever ſubjects of debate they think proper: the com- 
mons were to be reſtrained, under pain of being puniſhed 
as traitors, from proceeding upon any articles beſides thoſe 
limited to them by the king. All thoſe who had had aſhare 
in the above declarations of the judges were attainted of 
bigh-treaſon. Some were hanged; among them was Sir 
Robert Treſilian; and the others were only baniſhed at 
the interceſſion of the biſhops,—See the Parl. Hiſtory of 
England, vol, i. 

of 


OF ENGLAND, + 353 
of the judges under Richard the Second, by de- 
livering opinions ſubverſive of the rights of the 
people, found the ſame ſpirit of watchfulneſs 
in the commons, as had proved the ruin of the 
former. Lord Finch, keeper of the great ſeal, 
was obliged to fly beyond ſea. The judges 
Davenport and Crawley were impriſoned: and 
judge Berkeley was ſeized while fitting upon 
the bench, as we find in Ruſhworth. 

In the reign of Charles the Second, we again 
find freſh inſtances of the vigilance of the com- 
mons. Sir William Scroggs, lord chief juſtice 
of the King's Bench, Sir Francis North, chief 
juſtice of the Common Pleas, Sir Thomas Jones, 
one of the judges of the King's Bench, and Sir 
Richard Weſton, one of the barons of the Ex- 
chequer, were impeached by the commons, for 
partialities ſhown by them in the adminiſtration 
of juſtice; and chief juſtice Scroggs, againſt 
whom ſome poſitive charges were well proved, 
was removed from his employments. 

The ſeveral examples offered here ro the 
reader have been taken from ſeveral different 
periods of the Engliſh hiſtory, in order to ſhow 
that neither the influence, nor the dignity of the 
infractors of the laws, even when they have 
been the neareſt ſervants of the crown, have 
ever been able to check the zeal of the com- 
A a mons 
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mons in aſſerting the rights of the people. 
Other examples might perhaps be related to 
the ſame purpoſe; though the whole number 
of thofe to be met with, will, upon inquiry, 
be found the ſmaller, in proportion as the dan- 
ger of infringing the laws has always been in- 


dubitable, 
So much regularity has even (from all the cir- 


cumſtances above-mentioned) been introduced 


into the operations of the executive power in 
England, —ſuch an exact juſtice have the peo- 
ple been accuſtomed, as a conſequence, to ex- 
pect from that quarter, than even the ſovereign, 
for his having once ſuffered himſelf perfonally 


to violate the ſafety of the ſubject, did not 


eſcape ſevere cenſure. The attack made, by 
order of Charles the Second, on the perſon of 
Sir John Coventry, filled the nation with aſtoniſh- 
ment; and this violent gratification of private 
paſſion, on the part of the ſovereign (a piece 
of ſelf-indulgence with regard to inferiors, 
which whole claſſes of individuals in certain 
countries almoſt think that they have a right 
to) excited a general ferment. © This event 
* (ſays biſhop Burnet) put the houſe of com- 
c mons in a furious uproar....It gave great ad- 
c yantages to allthoſe who oppoſed the court; 


and the names of the court and country party, 
„ which 
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. & wa till now had ſeemed to be forgotten, | 


* were again reviyed “.“ | 
Theſe are the limitations that have been ſet, 
in the Engliſh government, on the operations 


of the executive power: limitations to which 


we find nothing comparable in any other free 
ſtates, ancient or modern; and which are ow- 
ing, as we have ſeen, to that very circumſtance 
which ſeemed at firſt ſight to prevent the poſſi- 
bility of them, I mean the greatneſs and unity 
of that power; the effect of which has been, in 
the event, to unite, upon the ſame object, the 
views and efforts of all orders of the people. 
From this circumſtance, that is, the unit and 
peculiar ſtability of the executive power in En- 
gland, another moſt advantageous conſequence 
has followed, that has been before noticed, and 
which it is not improper to mention again here, 
as this chapter is intended to confirm the prin- 
ciples laid down in the former ones, —I mean 
the unremitted continuance of the ſame general 
union among all ranks of men, and the ſpirit of 


mutual juſtice which thereby continues to be 


diffuſed through all orders of ſubjects. 
Though ſurrounded by the many boundaries 


* See Burnet's Hiſtory, vol. i. anno 1669.—An act of | 


parliament was made on this occaſion, for giving a farther 
extent to the proviſions before made for the perſonal ſecu- 
rity of the ſubject; which is ſtill called the Corentry act. 
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that have juſt now been deſcribed, the crown, 
we muſt obſerve, has preſerved its prerogative 
undivided : it ſtill poſſeſſes its whole effective 
ſtrength, and is only tied by its own engage- 
ments, and the conſideration of what it owes to 
its deareſt intereſts. \ 
The great, or wealthy men in the nation, 
who, aſſiſted by the body of the people, have 
ſucceeded in reducing the exerciſe of its autho- 
rity within ſuch well-defined limits, can have no 
expectation that it will continue to confine itſelf 
to them any longer than they themſelves conti- 
nue, by the juſtice of their own conduct, to de- 
ſerve that ſupport of the people, which alone 
can make them appear of conſequence in the 
eye of the ſovereign, - no probable hopes that 
the crown. will continue to obſerve thoſe laws 
by which their wealth, dignity, liberty, are pro- 
tected, any longer than they themſelves alſo 
continue to obſerve them. 

Nay more, all thoſe claims of their rights 
which they continue to make againſt the crown 
are encouragements which they give to the reſt 
of the people to afſert their own rights againſt 
them. Their conſtant oppoſition to all arbi- 
trary proceedings of that power is a continual 
declaration they make againſt any acts of op- 
preſſion which the ſuperior advantages they 
enjoy might entice them to commit on their 

inferior 
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inferior fellow. ſubjects. Nor was that ſevere 
cenſure, for inſtance, which they concurred in 
paſſing on an unguarded violent action of their 
ſovereign, only a reſtraint put upon the per- 
ſonal actions of future Engliſh kings; no, it 


vas a much more extenſive proviſion for the 


ſecuring of public liberty ;—it was a ſolemn 
engagement entered into by all the powerful 
men in the ſtate to the whole body of the peo- 
ple, ſcrupulouſly to reſpect the perſon of the 
loweſt among them. 

And indeed the conſtant tenor of the 830 
even of the two houſes of parliament ſhows us 
that the above obſervations are not matters of 
mere ſpeculation. From the earlieſt times we 
ſee the members of the houſe of commons to 
have been very cautious not to aſſume any di- 
ſtinction that might alienate from them the af- 
fections of the reſt of the people“. Whenever 
thoſe privileges which were neceſſary to them 


* Inall caſes of public offences, down to a fimple breach 
of the peace, the members of the houſe of commons have 
no privileges whatever above the reſt of the people: they 
may be committed to priſon by any juſtice of the peace; 
and are dealt with afterwards in the ſame manner as any 
other ſubjects. With regard to civil matters, their only 
privilege is to be free from arreſts during the time of a 
ſeſſion, and forty days before, and forty days after ; but 
they may be ſued, by proceſs againſt their goods, for any 
juſt debt during that time. 
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for the diſcharge of their truſt have proved bur- 
denſome to the community, they have re- 
trenched them. And thoſe of their members 
who have applied either theſe privileges, or in 
general that influence which they derived from 
their ſituation, to any oppreflive purpoſes, they 
themſelves have NEC to bring to pu- 


niſhment. 


Thus, we fee, that, i in the reign of Janies the 
Firſt, Sir Giles Mompeſſon, a member of the 
houſe of commons, having been guilty of mono- 
polies, and other acts of great oppreſſion on the 
people; was not only expelled, but impeached 
and proſecuted with the greateſt warmth by the 
houſe, and finally condemned by the lords to 
be publicly degraded from his rank of a knight, 
held for ever an infamous perfon, and 1 impri- 
ſoned during life. 

In the ſame reign, Sir John Bennet, who was 
alfo a metnber of the houſe of commons, hav- 
ing been found to have been guilty of ſeveral 
corrupt practices, in his capacity of judge of the 
Prerogalire Court of Canterbury, ſuch as taking 
exorbitant fees, and the like, was expelled the 
houſe, and proſecuted for theſe offences. | 
In the year 1641, Mr. Henry Benſon, mem- 
ber for Knareſborough, having been detected 
in ſelling protections, experienced likewiſe the 
indignation of the houſe, and was expelled. 
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In fine, in order, as it were, to make it com- 


pletely notorious, that neither the condition of 
repreſentative of the people, nor even any de- 
gree of influence in their houſe, could excuſe 
any one of them from ſtrictly obſerving the rules 
of juſtice, the commons did on one occaſion 
paſs the moſt ſevere cenſure they had power to 
inflict, upon their ſpeaker himſelf, for having, 
in a ſingle inſtance, attempted to convert the 
diſcharge of his duty, as ſpeaker, into a means 
of private emolument.——Sir John Trevor» 
ſpeaker of the houſe of commons, having, in 
the ſixth year of the reign of king William, re- 
ceived a thouſand guineas from the city of 
London, © as a gratuity for the trouble he had 
«© taken with regard to the paſſing of the Or- 
«* phan Bill,” was voted guilty of a high crime 
and miſdemeanor, and expelled the houſe. 
Even the inconſiderable ſum of twenty guineas 


which Mr, Hungerford, another member, had 


been weak enough to accept on the ſame ſcore, 
was looked upon as deſerving the notice of the 
houſe ; and he was likewiſe expelled“. 


* Other examples, of the attention of the houſe of com- 
mons to the conduct of their members, might be produced 
either before, or after, that which is mentioned here. The 
reader may, for inſtance, ſee the relation of their proceed · 
ings in the affair of the Sout /- Sed Company GELS. and a 
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If we turn our view towards the houſe of 
lords, we ſhall find that they have alſo con- 
ſtantly taken care that their peculiar privileges 
ſhould not prove impediments to the common. 
juſtice which is due to the reſt of the people“. 
They have conſtantly agreed to every juſt pro- 
poſal that has been made to them on that ſub- 
Je& by the commons: and indeed, if we con- 
fider the numerous and oppreflive privileges 
claimed by the nobles in moſt other countries, 
and the vehement ſpirit with which they are 
commonly aſſerted, we ſhall think it no ſmall 
Praiſe to the body of the nobility in England 
(and alſo to the nature of that government of 
which they make a part) that it has been by 
their free. conſent that their privileges have 
been confined. to what they now are ;. that is 
to ſay, to no more, in general, than what is 
neceſſary to the accompliſhment of the end and 
| conſtitutional defign of that houſe. 


few years after, in that of the Charitable Corporation, —a 
| fraudulent ſcheme, particularly oppreſſive to the poor, for 
which ſeveral members were expelled. | 
In caſe of a public offence, or even a ſimple . 
of the peace, a peer may be committed till he finds bail, 
by any juſtice of the peace: and peers are to be tried by 
the common courſe of law, for all offences under felony. 
With regard to civil matters, they are at all times free 
from arrests; but execution may be had againſt their ef- 
fects, in the ſame manner as ”"— thoſe of other ſubjects. 
| | In 
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In the exerciſe- of their judicial authority 
with regard to ciyil matters, the lords have 
maniteſted a ſpirit of equity no-wiſe inferior to 
that which they have ſhown in their legiſlative 
capacity. They have, in the diſcharge of that 
function, (which of all others is ſo liable to cre- 
ate temptations) ſhown an uncorruptneſs really 
ſuperior to what any judicial aſſembly in any 
other nation can boaſt. Nor do I think that I 
run any riſk of being ob when I ſay, 
that the conduct of the houſe of lords, in their 
Civil judicial capacity, has conſtantly been ſuch 
as has kept them above the reach of even ſu- 
ſpicion or ſlander, | 

Even that privilege which they enjoy, 1 ex- 
cluſively trying their own members, in caſe of 
any accuſation that may affect their life (a pri- 
vilege which we might at firſt fight think re- 
pugnant to the idea of a regular government, 
and even alarming to the) reſt of the people) 
has conſtantly been made uſe of by the lords 
to do juſtice to their fellow- ſubjects; and if we - 
caſt our eyes either on the collection of the 
State Trials, or on the Hiſtory of England, we 
ſhall find very few examples, if any, of a peer, 
really guilty of the offence Jaid to his charge, 
that has derived any advantage from his not 

being tried by a jury of commoners. 

Nor has this juſt and moderate conduct of 
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the two houſes of parliament, in the exercife of 
their powers, (a moderation ſo unlike what has 
been related of the conduct of the powerful 
men in the Roman republic) been the only 
happy conſequence of that falutary jealouſy 
which thoſe two bodies entertain of the power 
of the crown. The ſame motive has alſo en- 
gaged them to exert their utmoſt endeavours 
to put the courts of juſtice under proper re- 
ſtraints ; a point of the _ ee to 
public liberty. 

They have, from the earlieſt times, preferred 
complaints againſt the influence of the crown 
over theſe courts, and at laſt procured laws to 
be enacted by which ſuch influence hes been 
entirely prevented: all which meaſures, we 
muſt obſerve, were at the ſame time ſtrong de- 
clarations that no ſubjects, however exalted 
their rank might be, were to think themſelves 
exempt from ſubmitting to the uniform courſe 
of the law, or hope to influence or over-awe it, 
The ſevere examples which they have united to 
make on thoſe judges who had rendered them- 
ſelves the inſtruments of the paſſions of the ſo- 
vereign, or of the deſigns of the miniſters of the 
crown, are alſo awful warnings to the judges 
who have fucceeded them, never to.attempt to 
deviate in favour of any, the moſt powertul 


individuals, from that ſtraight line of juſtice 
which 
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which the joint wiſdom of the legiſlature has 
once marked out to them. | 

This fingular ſituation of the Engliſh judges, 
relatively to the three conſtituent powers of the 
ſtate, (and alſo the formidable ſupport which 
they are certain to receive from them as long as 
they continue to be the faithful miniſters of juſ- 
tice), has at laſt created ſuch an impartiality in 
the diſtribution of public juſtice in England, 
has introduced into the courts of law the prac- 
tice of ſuch a thorough diſregard of either the 


influence or wealth of the contending parties, 


and procured to every individual, both ſuch an 
eaſy acceſs to theſe courts; and fuch a certainty 
of redreſs, as are not to be paralleled in any 
other government —Philip de Comines, ſo long 
as three hundred years ago, commended in 
ſtrong terms the exactneſs with which juſtice 
is done in England to all ranks of ſubjects *; 


and the impartiality with which the ſame is 


adminiſtered in theſe days, will, with ſtill more 
_ reaſon, create the ſurpriſe of every ſtranger 
who has an opportunity of obſerving the cuſ- 
toms of this country F. | 

| Indeed 


* See page 40 of this work, 


+ A little after I came to England for the firſt time (if 


the reader will give me leave to make mention of myſelf 
in this caſe) an action was brought in a court of juſtice 
againſt 
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Indeed to ſuch a degree of impartiality has 
| the adminiſtration of public juſtice been brought 
in England, that it is ſaying nothing beyond the 
exact truth, to affirm that any violation of the 
laws, though perpetrated by men of the moſt 
extenſive influence, nay, though committed by 
the ſpecial direction of the very firſt ſervants of 
the crown, will be publicly and completely re- 
dreſſed. And the very loweſt of ſubjects will ob- 


tain ſuch redreſs, if he has but ſpirit enough to 


againſt a prince very nearly related to the crown; and a 
noble lord was alſo, much about that time, engaged in a 
law-ſuit for the property of ſome valuable lead mines in 
Yorkſhire. I could not but obſerve that in both theſe caſes 
a deciſion was given againſt the two moſt powerful parties; 
though I wondered but little at this, becauſe J had before 
heard much of the impartiality-of the law proceedings in 
England, and was prepared to ſee inſtances of that kind, 
But what I was much ſurpriſed at was, that no body ap- 
peared to be in the leaſt fo, not even at the ſtrictueſs with 
which the ordinary courſe of the law had, particularly i in 

the former caſe, been adhered to,—and that thoſe proceed- 
ings which I was difpoſed to conſider as great inſtances of 
juſtice, to the production of which ſome circumſtances pe- 
euliar to the times, at leaſt ſome uncommon virtue of ſpirit 
on the part of the judges, muſt have more or leſs co- ope- 
rated, were looked upon by all thoſe whom I heard ſpeak 
2bout it, as being nothing more than the common and ex- 
pected courſe of things. This circumſtance. became a 
ſtrong inducement to me to inquire into the nature of a 
government by which ſuch effects were produced; 


ſtand 
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ſtand forth, and appeal to the laws of his coun- 
try.—Moſt extraordinary circumſtances theſe ! 
which thoſe who know the difficulty that there 
is in eſtabliſhing juſt laws among mankind, and 
in providing afterwards for their due execution, 
only find credible becauſe they are matters of 
fact, and can begin to account for, only when 
they look up to the conſtitution of the govern- 
ment itſelf; that is to ſay, when they conſider 
the circumſtances in which the executive 
power, or the crown, 1s placed in relation to 
the two bodies that concur with it to form the 
legiſlature, the circumſtances in which thoſe 
two aſſemblies are placed in relation to the 
crown, and to each other, and the fituation in 
which all the three find themſelves with reſpect 
to the whole body of the people“. 
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* The aſſertion above made, with reſpect to the impar- 
tiality with which juſtice is, in all caſes; adminiſtered in 
England, not being of a nature to be proved by alleging 
ſingle facts, I have entered into no particulars on that ac- 
count. However, I have ſubjoined here two caſes, which, 

I think, cannot but appear remarkable to the reader. 

The firſt is the caſe of the proſecution commenced in the 
year 1763, by ſome journeymen printers, againſt the 
king's meſſengers, for apprehending and impriſoning them 
for a ſhort time, by virtue of a general warrant from the 

ſecretaries of ſtate; and that which was afterwards carried 
on by another private individual againſt one of the ſecre- 


taries 
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In fine, a very remarkable circumſtance in 
the Engliſh government (and which alone 
„ | evinces 


taries themſelves. In theſe actions, all the ordinary 
forms of proceeding uſed in caſes of actions between pri- 
vate ſubje&s were ſtrictly adhered to; and both the ſecre- 
tary of ſtate, and the meſſengers, were, in the end, con- 
demned. Yet, which it is proper the reader ſhould obſerve, 
from all the circumſtances that accompanied this affair, it is 
difficult to propoſe a caſe in which miniſters could, of them- 
ſelves, be under greater temptations to exert an undue in- 
fluence to hinder the ordinary courſe of juſtice, Nor were 
the acts for which thoſe miniſters were condemned, acts of 
evident oppreſſion, which nobody could be found to juſtify. 
They had done nothing but follow a practice, of which they 
found ſeveral precedents, eſtabliſhed in their offices: and 
their caſe, if I am well informed, was ſuch that moſt indi- 
_ viduals, under fimilar circumſtances, would have thought 
themſelves authoriſed to have acted as they had done. 

The ſecond caſe I propoſe to relate, affords a ſingular in- 
ſtance of the confidence with which all ſubjects in England 
claim what they think their juſt rights, and of the certainty 
with which the remedies of the law are in all caſes open to 
them. The fact I mean, is the arreſt executed in the reign 
of queen Anne, in the year 1708, on the perſon of the 
Ruſſian embaſſador, by taking him out of his coach for the 
ſum of fifty pounds, —And the conſequences that followed 
this fact are ſtill more remarkable. The czar highly re- 
ſented the affront, and demanded that the ſheriff of Mid- 
dleſex, and all others concerned in the arreſt, ſhould be 
puniſhed with inſtant death. © But the queen,” (to the 
amazement of that deſpotic court, ſays judge Blackftone, 


from whom I borrow this fact) © directed the ſecretary of 
«ſtate 
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evinces ſomething peculiar and excellent in its 
nature), is that ſpirit of extreme mildneſs with 
which juſtice, in criminal caſes, is adminiſtered 
in England; a point with regard to which 
England differs from all other countries in the 
world. | 1 | 

When we conſider the puniſhments in uſe in 
the other ſtates in Europe, we wonder how 


men can be brought to treat their fellow-crea- 


tures with ſo much cruelty; and the bare con- 
ſideration of thoſe puniſhments would ſufhci- 
ently convince us (ſuppoſing we did not know 
the fact from other circumſtances) that the 


men in thoſe ſtates who frame the laws, and 


preſide over their execution, have little appre- 
henſion that either they, or their friends, will 


ever fall victims to thoſe laws which they thus 


raſhly eftabliſh. 
In the Roman republic, circumſtances of 
the ſame nature with thoſe juſt mentioned were 


« ſtate to inform him that ſhe could inflia no puniſhment 
« upon any, the meaneſt of her ſubjects, unleſs warranted 
« by the law of the land.” —An act was afterwards paſſed 
to free from arreſts the perſons of foreign miniſters, and 
ſuch of their ſervants as they have delivered a liſt of, to the 
ſecretary of ſtate. A copy of this act, elegantly engroſſed 
and illuminated, continues judge Blackſtone, was ſent to 
Moſcow, and an embaſſador extraordinary commiſſioned 
to deliver it. | | 
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alſo productive of the greateſt defects in the 
kind of criminal juſtice which took place in 
it. That claſs of citizens who were at the 
head of the republic, and who knew how mu- 
tually to exempt each other from the operation 
of any too ſevere laws or practice, not only al- 
lowed themſelves great liberties, as we have 
ſeen, in diſpoſing of the lives of the inferior ci- 
tizens, but had alſo introduced into the exer- 
Ciſe of the illegal powers they aſſumed to them- 
ſelves in that reſpect, a great degree of cruelty *. 
Nor were things more happily conducted in 
the Grecian republics. From their democra- 
tical nature, and the frequent revolutions to 
which they were ſubject, we naturally expect to 
fee that authority to have been uſed with mild- 
neſs, which thoſe who enjoyed it muſt have 
known to have been but precarious; yet ſuch 
were the effects of the violence attending thoſe 
very revolutions, that a ſpirit both of great ir- 
regularity and cruelty had taken place among 


* 
PV . UIY ee . ns 5 
- 1 1 Ka * 1 5 0 = * 
— 


22 — 
ä 


—— 2 


— 


LI 
— — "_ 2 j — 


— 


== ROOT ͤ ˙ © EOS 
— KITE 


* The common manner in which the ſenate ordered ciĩ- 
tizens to be put to death, was by throwing them headlong 
from the top of the Tarpeian rock. The conſuls, or other 
particular magiſtrates, ſometimes cauſed citizens to expire 
upon a croſs; or, which was a much more common caſe, 
ordered them to be beaten to death, with their heads faſten- 
ed between the two branches of a fork : which they called 


cervicem furce inserere. 
| the 
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the Greeks, in the exerciſe of the power of in- 


flicting puniſhments. The very harſh laws of 
Draco are well known, of which it was ſaid 
that they were not written with ink, but with 
blood. The ſevere laws of the Twelve Tables 
among the Romans were in great part brought 
over from Greece. And it was an opinion 
commonly received in Rome, that the cruelties 
practiſed by the magiſtrates on the citizens 
were only imitations of the examples which 
the Greeks had given them“. : 

In fine, the uſe of torture, that method of 
adminiſtering juſtice, in which folly may be ſaid 
to be added to cruelty, had been adopted by 
the Greeks in conſequence of the ſame cauſes 
which had concurred to produce the irregu- 
larity of their criminal juſtice. And the ſame 
practice continues, in theſe days, to- prevail on 
the continent of Europe, in conſequence of 
that general arrangement of things which ere- 
ates there ſuch a careleſſneſs about remedying 
the abuſes of public authority. 


But the nature of that ſame government 


*Cæſar expreſsly reproaches the Greeks with this fact 


in his ſpeech in favour of the accomplices of Catiline, 
which Salluſt has tranſmitted to us—Sed eodem illo tempore, 
Grecig morem initati, (majores noſtri) verbenibus emimad - 

vertebant in civeis ; de — ultimum æaunplicium mums 
plum... 
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which has procured to the people of England 
all the advantages we have before deſcribed, 
has, with ſtill more reaſon, freed them from 
the moſt oppreſſive abuſes which prevail in 
other countries. 

That wantonnefs in diſpoſing of the deareſt 
rights of mankind, thofe inſults upon human 
nature, of which the frame of the governments 
eſtabliſhed in other ſtates unavoidably becomes 
more or leſs productive, are entirely baniſhed 
from a nation which has the happineſs of hav- 
ing its intereſts taken care of by men who con- 
tinue to be themſelves expoſed to the preſſure 

of thoſe laws which they concur in making, 
and of every tyrannic practice which they 

ſuffer to be introduced, —by men whom the 

advantages which they poſſeſs above the reſt 

of the people render only more expoſed to 
the abuſes they are appointed to prevent, only 

more alive to the dangers againft which it is 
their duty to defend the community *. _ 

| ; Hence 
+ Hiſtorians take notice that the commons, in the reign 
of Charles II. made haſte to procure the abolition of the 
old ſtatute, De Hæretico comburendo (for burning Heretics), 
as ſoon as it became to be publicly known that the pre- 
ſumptive heir to the crown was a Roman- catholic. Per- 
haps they would not have been ſo diligent and earneſt, if 
they had not been fully convinced that a member of the 
hauſe of commons, or his friends, may be brought to trial 
| a3 
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Hence we ſee that the uſe of torture has, 
from the earlieſt times, been utterly unknown 
in England. And all attempts to introduce it, 
whatever might be the power of thoſe who 
made them, or the circumſtances in which 
they renewed their endeavours, have been 
ſtrenuouſly oppoſed and defeated *, 
From the ſame cauſe alſo aroſe that remark- 
able forbearance of the Engliſh laws to uſe 
any cruel ſeverity in the puniſhments which ex- 
perience ſhowed it was neceſſary for the pre- 
ſervation of ſociety to eſtabliſh ; and the utmoſt 
vengeance of thoſe laws, even againſt the moſt 
enormous offenders, never extends beyond the 
ſimple deprivation of life f. | 
| | | Nay, | 


as eaſily as any other individuals among the people, ſo lang 
as an expreſs, and written law may be produced againſt 
them. „ 

* The reader may on this ſubject ſee again the note in 
page 177 of this work, where the oppoſition is mentioned, 
that was made to the earl of Suffolk, and the duke of 
Exeter, when they attempted to introduce the practice of 
torture; this even was one of the cauſes for which the late 
ter was afterwards impeached. The reader is alſo referred 
to the note following that which has juſt been quoted, in 
which the ſolemn declaration is related, that was given by 
the judges againſt the practice of torture, in the caſe of 

Felton, who had aſſaſſinated the duke of Buckingham. | 
+ A very ſingular inſtance occurs in the hiſtory « of the 
Bb2 year 
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Nay, fo anxious has the Engliſh legiſlature 
been to eſtabliſh mercy, even to convicted of- 
fenders, as a fundamental principle of the go- 
vernment of England, that they made it an ex- 
preſs article of that great public compact which 
was framed at the important æra of the revolu- 
tion, that © no cruel and unuſual puniſhments 
© ſhould be uſed®.” —They even endeavoured, 
by adding a clauſe for that purpoſe to the oath 
which kings were thenceforward to take at 
their coronation, as it were to render it an 
everlaſting obligation of Engliſh kings, to 
make juſtice to be © executed with mercy f.“ 


CHAP. 


year 1605, of the care of the Engliſh legiſlature not to 
ſuffer precedents of cruel practices to be introduced. Dur- 
ing the time that thoſe concerned in the gunpowder-plot 
were under ſentence of death, a motion was made in the 
houſe of commons to petition the king, that the execution 
might be ſtaid, in order to conſider of ſome extraordinary 
puniſhment to be inflicted upon them: but this motion 
was rejected. A propoſal of the ſame kind was alſo made 
in the houſe of lords, where it was dropped.—See the 
Parliamentary Hiſtory of England, vol. v. anno 1605. 
* See the Bill of Rights, Art. x.—* Exceſſive bail ought 
not to be required, nor exceſſive fines impoſed ; nor crue! 
and unuſual puniſhments inflicted.” | 
+ Thoſe ſame difpofitions of the Engliſh Tegiſlature 
which have led them to take ſuch precautions in fayour 


even of convicted offenders, have ftill more engaged them 
| | to 
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CHAP, XVIL = 


A more an View of the 2 e dane 
than has hitherto been offered to the Reader in 


the Course of this Nor. Ver essential Dif+ 


Ferences between the English Monarchy, as a 
Monarch, and all thase worth . we' are 
acquainted, 


Tur doctrine conſtantly maintained in this 


work, and which has, I think, been ſufficiently 5 


ſupported by facts and compariſons drawn from 
the hiſtory of other countries, is, that the re- 
markable liberty enjoyed by the Engliſh na- 
tion is eſſentially owing to the impoſſibility un- 
der which their leaders, or in general all men 
of power among them, are placed, of invading 
and transferring to themſelves any branch of 
the governing executive authority; which au- 
thority is excluſively veſted, and n ſecured, 


to make proviſions i in favour of ſuch perſons a as are = 
ſuſpected and accuſed of having committed offences of any 


kind. Hence the zeal with which they have availed them- 


ſelves of every important occaſton,—ſuch for inftance as 
that of the Revolution,—to procure new confirmations to 
be given to the inſtitution of the trial by jury, to the laws 
on impriſonments, and in general to that ſyſtem of criminal 
juriſprudence of which a deſcription has been given in the 
firſt part of this work, to which I refer the reader. 
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in the crown. Hence the anxious care with 
which thoſe men continue to watch the exer- 
ciſe of that authority, Hence their perſever- 
ance in obſerving every kind of engagement 
which themſelves may have entered into with 
the reſt of the people. 

But here a conſideration of a moſt important 
kind preſents itſelf, How comes the crown in 
England thus conſtantly to preſerve to itſelf (as 
we ſee it does) the executive authority in the 
ſtate, and moreover to preſerve it fo completely 
as to infpire the great men in the nation with 
that conduct ſo advantageous to public liberty, 
which has juſt been mentioned? All theſe are 
effects which we do not find, upon examination, 
that the power of crowns has hitherto been able 
to produce in other countries. 

In all ſtates of a monarchical form, we indeed 
ſee that thoſe men whom their rank and wealth, 
or their perfonal power of any kind, have raiſed 
above the reft of the people, have formed com- 
binations among themſelves. to oppoſe the 
power of the monarch, But their yiews, we 
muſt obſerve, in forming theſe combinations, 
were not by any means to ſet general and im- 
partial limitations on the ſovereign authority. 
They endeavoured to render themſelves entirely 
independent of that authority; or even utterly 
to annihilate it, "ECONgan 8 to circumſtances, 

| Thus, 
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Thus we ſee that in all the ſtates of ancient 
Greece, the kings were at laſt deſtroyed and 
exterminated. The ſame event happened in 
Italy, where in remote times there exiſted for 
a while ſeveral kingdoms, as we learn both 
from the ancient hiſtorians and the poets. And 
in Rome, we even know the manner and cir- , 
cumſtances in which ſuch a revolution was 
brought about. 

In more modern times, we ſee the numerous 
monarchical ſovereignties which had been raiſ 
ed in Italy on the ruins of the Roman empire, 
to have been ſucceſſively deſtroyed by powerful 
factions; and events of much the ſame nature 
have at different times taken place in the king- 
doms eſtabliſhed in the other parts of Europe. 

In Sweden, Denmark,. and Poland, for in- 
ſtance, we find that the nobles have commonly 
reduced their ſovereigns to the condition of ſim- 
ple preſidents over their aſſemblies, of mere 
oſtenſible heads of the government. 
In Germany and in France, countries where 
the monarchs, being poſſeſſed of conſiderable 
demeſnes, were better able to maintain their in- 
dependence than the princes juſt mentioned, 
the nobles waged war againſt them, ſometimes 
ſingly and ſometimes jointly; and events ſimilar 
to theſe have ſucceſſively happened in Scotland, 
Spain, and the modern kingdoms of Italy. 
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In fine, it has only been by means of ſtanding 
armed forces that the fovereigns of moſt of 
the kingdoms we have mentioned have been 
able, in a courſe of time, to aſſert the preroga- 
tives of the erown.,' And it is only by con- 
tinuing to keep up ſuch forces, that, like the 
eaſtern» monarchs, and indeed like all the mon- 
archs that ever exiſted, they continue 'to be 
able to ſupport their authority. 

How therefore can the crown of England, 

without the aſſiſtance of any armed force, main» 

| tain, as it does, its numerous prerogatives? How 

can it, under ſuch circumſtances, preſerve to' 

itſelf the whole executive power in the ſtate? 

For here we muſt obſerve, the crown in Eng- 

land does not. derive any ſupport from what 

regular forces it has at its difpoſal; and if we 

doubted: this fact, we need only look to the 

aſtoniſhing ſubordination in which the military 

is kept to the civil power, to become convinced 

{i that an Engliſh king is not indebted to his 
1 army for the preſervation of his authority“. 

| If we could ſuppoſe that the armies of the 

kings of Spain or of France, for inſtance, were, 

through fome very extraordinary circumſtance, 

all to vaniſh in one night, the power of thoſe 


* Henry VIHEF. the moft abſolute prince, perhaps, who 
ever ſat upon a throne, kept no ſtanding army, 
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ſovereigns, we muſt not doubt, would, ere 
fix months, be reduced to a mere ſhadow. 
They would immediately behold their prero- 
gatives, however formidable they may be at 


preſent, invaded and diſmembered *: and ſup- 


poſing that regular governments continued-to 


exiſt, they would be reduced to have little 


more influence in them than the doges of 
Venice or of Genoa ma in the governments 
of thoſe republics F. | 

How, therefore, to repeat the queſtion once 
more, which is one of the moſt intereſting that 
can occur in politics, —how can the crown in 
England, without the afliſtance of any armed 
force, avoid thoſe dangers to which all other 
ſovereigns are expoſed ? 


How can it, without any ſuch force, accom- 


pliſh even incomparably greater works than 
thoſe ſovereigns, with their powerful armies, 
are, we find, in a condition to perform ?— How 
can it bear that univerſal effort (unknown in 
other monarchies) which, we have ſeen, is con- 
tinually and openly exerted againſt it? How 
can it even continue to reſiſt it ſo powerfully as 


* As was the caſe in the ſeveral kingdoms into which 
the Spaniſh monarchy was formerly divided; and, in no 
very remote times, in France itſelf, 

+ Or than the kings of Sweden were allowed to enjoy, 
before the laſt revolution in that country, | 

to 
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to preclude all individuals whatever from ever 
entertaining any views befides thoſe of ſetting 
juſt and general limitations to the exerciſe of 
its authority? How can it enforce the laws 
upon all ſubjects, indiſcriminately, without in- 
jury or danger to itſelf? How can it, in fine, 
impreſs the minds of all the great men in the 
ſtate with ſo laſting a jealouſy of its power, as 
to neceſſitate them, even in the exerciſe of 
their undoubted rights and privileges, to con- 
tinue to court and deſerve the affection of the 
reſt of the people ? : | 

Thoſe great men, I ſhall anfwer, who even 
in quiet times prove ſo formidable to other mon- 
archs, are in England divided into two aſſem- 
blies; and ſuch, it is neceſſary to add, are the 
principles upon which this diviſion is made, 
that from it reſults, as a neceſſary conſequence, 
the ſolidity and 8 of the Te of 
the crown“. 

The reader may perceive that I have led 
him, in the courſe of this work, much beyond 
the line, within which writers on the ſubjeCt of 
government have confined themſelves; or ra- 
ther, that I have followed a track entirely dif- 
ferent from that which thoſe writers have pur- 


* I have not flattered myſelf, in writing this chapter, 
that it would be perfectly underſtood ; nor is it 3 for 
the generality of readers. 

ſued. 
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ſued. But as the obſervation juſt made, on 
the ſtability of the power of the crown in Eng- 
land, and the cauſe of it, is new in its kind, 
ſo do the, principles from which its truth is to 

be demonſtrated totally differ from what is 
commonly looked upon as the foundation of 
the ſcience of politics. To lay thoſe principles 
here before the reader, in a manner completely 
ſatisfactory to him, would lead us into philoſo- 
phical diſcuſſions on what really conſtitutes the 
baſis of governments and power amongſt man- 
kind, both extremely long, and in a great mea- 
ſure foreign to the ſubject of this book. I 
ſhall therefore content myſelf with proving the 
above obſervations by facts; which is more, 
after all, than political writers uſually under- 
take to do wiih regard to their ſpeculations. 
As I chiefly propoſed to ſhow how the ex- 
tenſive liberty the Engliſh enjoy is the reſult of 
the peculiar frame of their government, and oc- 
caſionally to compare the ſame with the repub- 
lican form, I even had at firſt intended to con- 
fine myſelf to that circumſtance, which 'both 
conſtitutes the eſſential difference between thoſe 
two forms of government, and is the immediate 
cauſe of Engliſh liberty,—I mean the having 
'placed all the executive authority in the ſtate 
out of the hands of thoſe in whom the people 
_ truſt, With regard to the remote cauſe of that 
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ſame liberty, that is to ſay, the ſtability of the 
power of the crown, this ſingular ſolidity with- 
out the aſſiſtance of any armed force, by which 
this executive authority 1s ſo ſecured, I ſhould 
perhaps have been ſilent, had I not found it 
abſolutely neceſſary to mention the fact in this 
place, in order to obviate the objections which 
the more reflecting part of readers might other- 
wiſe have made, both to ſeveral of the obſer- 
vations before offered to them, and to a few 
others which are ſoon to follow. 

Beſides, I ſhall confeſs here, I have been ſe- 
veral times under apprehenſions, in the courſe 
of this work, leſt the generality of readers, 
miſled by the fimilarity of names, ſhould put 
too extenſive a conſtruction upon what I faid 
with regard to the uſefulneſs of the power of 
the crown in England ;—Jeft they ſhould think, 
for inſtance, that I attributed the ſuperior ad- 
vantages of the Engliſh mode of government 
over the republican form, merely to its ap- 
proaching nearer to the nature of the mon- 
archies eſtabilſhed in the other parts of Europe, 
and that I looked upon every kind of monarchy 
as being in itſelf preferable to a republican go- 
vernment,—an opinion which I do not by any 
means, or in any degree, entertain ; J have too 
much affection, or if you pleaſe, prepoſſeſſion, 
in favour of that form of government under 
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which I was born; and as I am ſenſible of its 


defects, ſo do I know how to ſet a value upon the 
advantages by which it compenſates for them. 

I therefore have, as it were, made haſte to 
_ avail myſelf of the firſt opportunity of explain- 
ing my meaning on this ſubje&,—of indicating 
that the power of the crown in England ſtands 
upon foundations entirely different from thoſe 
on which the. ſame power reſts in other coun- 
tries,—and of engaging the reader to obſerve 
(which for the preſent will ſuffice) that as the 
Engliſh monarchy differs, in its nature and 
main foundations, from eyery other, ſo all that 
is ſaid here of its advantages is peculiar and 
| confined to it. 

But to come to the proofs (derived From faQs) 
of the ſolidity accruing to the power of the 
crown in England, from the co-existence of the 
two aſſemblies which concur to form the Eng- 
liſh parliament, I ſhall firſt point out to the 
reader ſeveral open acts of theſe two houſes, by 
which they have by turns effectually defeated 
the attacks of each other upon its prerogative. 

Without looking farther back for examples 
than the reign of Charles the Second, we ſee 
that the houſe of commons had, in that reign, 
begun to adopt the method of adding (or tack- 
ing, as it is commonly expreſſed) ſuch bills as 
they wanted more. particularly. to have paſſed, 
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to their money bills. This forcible uſe' they 
made of their undoubted privilege of granting 
money, if ſuffered to have grown into common 
practice, would have totally deſtroyed the 
equilibrium that ought to ſubſiſt between them 
and the crown. But the lords took upon them- 
felves the taſk of maintaining that equilibrium: 
they complained with great warmth of the ſe- 
veral precedents that were made by the com- 
mons, of the practice we mention: they infiſt- 
ed that bills ſhould be framed © in the old and 
*© decent way of parliament ;” and at laſt have 


made it a ſtanding order of their houſe, to re- 


ject, upon the fight of them, all bills that are 
tacked to money bills. 

Again, about the thirty-firſt year af the ſame 
reign, a ſtrong party prevailed in the houſe of 
commons; and their efforts were not entirely 


confined, if we may credit the hiſtorians of 


thoſe times, to ſerving their conſtituents faith- 
fully, and providing for the welfare of the ſtate. 
Among other bills which they propoſed in their 


houſe, they carried one to exclude from the 


crown the immediate heir to it ; an affair this, 
of a very high nature, and with regard to which 
it may well be queſtioned whether the legiſla- 


tive aſſemblies have a right to form a reſolu- 


tion, without the expreſs and declared concur- 


rence of the body of the people. But both the 


CLOWN 
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crown and the nation were delivered from the 
danger of eſtabliſhing ſuch a precedent, by the 


interpoſition of the lords, who threw —_— | 


bill on the firſt reading. 

In the reign of king William the Third, 2 
few years after the revolution, attacks were 
made upon the crown from another-quarter. A 
ſtrong party was formed in the houſe of lords; 


and, as we may ſee in Biſhop Burnet's Hiſtory 


of his Own Times, they entertained very deep 
deſigns. One of their views, among others, was 
to abridge the prerogative of the crown of 
calling parliaments, and judging of the proper 
times of doing it*. They accordingly framed 
and carried in their houſe a bill for aſcertaining 
the ſitting of parliament every year: but the 
bill, after it had paſſed in their houſe, was re- 
jected by the commons F. _ | 

Again, we find, a little after the acceſſion of 


* They, beſides, propoſed to have all money bills ſtop- 
ped in their houſe, till they had procured the right of tax- 
Ing, themſelves, their own eſtates, and to have a committee 
of lords, and a certain number of the commons, appointed 
to confer together concerning the ſtate of the nation; 
« which committee (ſays biſhop Burnet) would ſoon have 
& grown to have been a council of ſtate, that would have 
« brought all affairs under their inſpection, and never had 
ec been propoſed but when the nation was ready to break 
« into civil wars.” See Burnet's TEE anno 1693, 

+ Nov. 28, 1693. 
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king George the Firſt, an attempt was alſo 
made by a party in the houſe of Jords, to wreſt 
from the crown a prerogative which is one of 
its fineſt lowers, and is, beſides, the only check 
it has on the dangerous views which that houſe 
(which may ſtop both money bills and all other 
bills) might be brought ro entertain; I mean 
the right of adding new members to it, and 
judging of the times when it may be neceſſary 
to do ſo. A bill was accordingly preſented, 
and carried, in the houſe of lords, for limiting 
the members of that houſe to a fixed number, 
beyond which it ſhould not be increaſed; but 
after great pains taken to inſure the ſucceſs of 
this bill, it was at laſt rejected by the houſe of 
commons. 
In fine, the ſeveral attempts which a majority 
in the houſe of commons have in their turn 
made to reſtrain, farther than it now is, the 
influence of the crown ariſing from the diſtri- 
bution of preferments and other advantages, 
have been checked by the houſe of lords; 
and all place-bills have, from the beginning 
of this century, conſtantly miſcarried in- that 
houſe. 1 _ — 
=. Nor have theſe two powerful aſſemblies only 
ſucceeded in thus warding off the open attacks 
of each other on the power of the crown. Their 
co-exiſtence, and the principles upon which 
they 


they are ſeverally framed, have been productive 
of another effect much more extenſive, though 
at firſt leſs attended to,. I mean the preventing 
even the making of ſuch attacks; and in times 


too, when the crown was of itſelf incapable : 
of defending its authority: the views of each of 


theſe two houſes deſtroying, upon theſe 'occa- 


ſions, the oppoſite views of the other, like thoſe 


poſitive and negative equal quantities (if I may 
be allowed the compariſon) which deſtroy each 
other on the oppoſite ſides of an equation. 
Of this we have ſeveral remarkable examples: 
as, for inſtance, when the ſovereign has been a 


minor. If we examine the hiſtory of other na- 


tions, eſpecially before the invention of ſtanding 


armies, we ſhall find that the event we mention 


never failed to be attended with open invaſions 


of the royal authority, or even ſometimes with 


complete and ſettled diviſions of it. In England, 
on the contrary, whether. we look at the reign 
of Richard II. or that of Henry VI. or of Ed- 
ward VI. we ſhall ſee that the royal authority 


has been quietly exerciſed by the councils that 


were appointed to aſſiſt thoſe princes ; and 
when they came of age, the ſame has been de- 

livered over to them undiminiſhed. | 
But nothing ſo remarkable can be alleged 
on this ſubje& as the manner in which theſe 
Cc two 
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two houſes have acted upon thoſe occaſions, 
when, the crown being without any preſent 
poſſeſſor, they had it in their power, both to 
ſettle it on what perſon they pleaſed, and to di- 
vide and diſtribute its effectual prerogatives, in 
what manner, and to what ſet of men, they 
might think proper. Circumſtances like theſe 


we mention have never failed, in other king- 


doms, to bring on a diviſion of the effectual au- 
thority of the crown, or even of the ſtate itſelf, 
In Sweden, for inſtance, (to ſpeak of that king- 
dom which has borne the greateſt outward re- 
ſemblance to that of England), when queen 
Chriſtina was put under a neceſſity of abdicating 
the crown, and it was transferred to the prince 
who ſtood next to her in the line of ſucceſſion, the 
executive authority in the ſtate was immedi- 


| ately divided, and either diſtributed among the 


nobles, or aſſigned to the ſenate, into which the 
nobles alone could be admitted; and the new 
king was only to be a preſident over it. 

After the death of Charles the Twelfth, who 
died without male heirs, the diſpoſal of the : 
crown (the power of which Charles the Ele- 
venth had found means to render again abſo- 
lute) returned to the ſtates, and was ſettled on 
the princeſs Ulrica, and the prince her huſband. | 
But the ſenate; at the ſame time it thus ſettled 

1 WY: the 
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the poſſeſſion of the crown, again aſſumed to it- 


ſelf the effeAual authority which had formerly 
belonged to it. The privilege of aſſembling the 
ſtates was veſted in that body. They alfoſecured 
to themſelves the power of making war and 
peace, and treaties with foreign powers,—the 
diſpoſal of places, the command of the army 
and of the fleet, - and the adminiſtration of the 
public revenue: Their number was to confiſt 
of ſixteen members. The majority of votes was 
to be deciſive upon every occaſion. The only 
Privilege of the new king was to have his vote 
reckoned for two: and if at any time he ſhould 


refuſe to attend their meetings, the buſineſs was 
nevertheleſs to be done as effectually and defi- 


nitively without him“. 
/ | But 
* The ſenate had procured a ſeal to be made, to be af- 
fixed to their official reſolutions, in caſe the king ſhould re- 
fuſe to lend his own, The reader will find a few more par- 
ticulars concerning the former een of Sweden in 
the nineteenth chapter. | 


Regulations of a ſimilar nature had been made in Den- 
mark, and continued to ſubſiſt, with ſome variations, till 
the revolution which, in the laſt century, placed the whole 


power of the ſtate in the hands of the crown, without con- 

troul. The different kingdoms into which Spain was for- 

merly divided, were governed in much the ſame manner. 
And in Scotland, that ſeat of anarchy and ariſtocrat ical 


feuds, all the great offices in the ſtate were not only taken 
Cc2 from 
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But in England, the revolution of the year 
1689 was terminated in a manner totally dif- 


from the crown, but they were moreover made hereditary 
in the principal families of the body of the nobles : ſuch 
were the offices of high admiral, high ſteward, high con- 
ſtable, great chamberlain, and juſtice- general; this latter 
office implied powers analogous to thoſe of the lord chan- 
allen and the lord chief. juſtice of the king's . 
united. 

The king's minority, or N weakneſs, or, in So | 
the difficulties in which the ſtate might be involved, were 
circumſtances of which the Scotch leaders never failed to 
avail themſelves for invading the governing authority. A 
remarkable inſtance of the claims they were uſed to ſet 
forth on thoſe occaſions occurs in a bill that was framed 
in the year 1703, for ſettling the fucceſſion to the crown, 
after the demiſe of the queen, under the title of An Act for 
the Security 'of the Kingdom. 

The Scotch parliament was to fit by its own authority 
every year, on the firſt day of November, and adjourn 
themſelves as they ſhould think proper. 

The king was to give his affent to all laws agreed to, 
and offered by, the eſtates; or commiſſion proper officers 
for doing the ſame, 

A committee of one and thirty members, baten by the 
parliament, were to be called the King's Council, and 
govern during the receſs, TO accountable to the parlia- 
ment. | 

The king was not to make any foreign treaty without 
the conſent of parliament. | 

All places and offices, both civil and military, and all} pen- 
fions formerly given by the king, ſhall ever aſter be given 
by parliament. See Parkamentary Debates. A. 1703. 

ferent. 
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| ferent. Thoſe who at that intereſting epoch 
had the guardianſhip of the crown,—thoſe in 
whoſe hands it lay vacant, did not manifeſt ſo 
much as a thought to ſplit and parcel out its 
prerogative. They tendered it to a ſingle indi- 
viſible poſſeſſor, impelled as it were by ſome 
ſecret power operating upon them, without 
any ſalvo, without any article to eſtabliſh the 
greatneſs of themſelves or of their families. 
It is true, thoſe prerogatives deſtructive of 
public liberty, which the late king had aſſumed, 
were retrenched from the crown; and thus far 
the two houſes agreed. But as to any attempt 


to transfer to other hands any part of the autho- | 


rity of the crown, no propoſal was even made 
about it. 'Thoſe branches of prerogative which 


were taken from the kingly office were anni- 


hilated and made to ceaſe to exiſt in the ſtate; 
and all the executive authority that was 
thought neceſſary to be continued in the go- 
vernment, was, as before, left undivided in the 

crown. | 
In the very ſame manner was the whole au- 
thority of the crown transferred afterwards to 
the princeſs who ſucceeded king William the 
Third, and who had no other claim to it but 
what was conferred on her by the parliament. 
And in the ſame manner again it was ſettled, 
Cc3 a long 
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a long time beforehand, on the princes of Ha- 
' nover who have fince ſucceeded her“. 

There is yet one more extraordinary fact, 
and to which I defire the reader to give-atten- 
tion. — Notwithſtanding all the revolutions we 
mention, although parliament hath ſat every 
year ſince the beginning of this century, and 
though they have conſtantly enjoyed the moſt 
unlimited . freedom both as to the ſubjects and 
the manner of their deliberations, and number- 
leſs propoſals have in conſequence been made, 


It may not be improper to obſerve here, as a'farther 
proof of the indiviſibility of the power of the crown (which 
has been above ſaid to reſult from the peculiar frame of the 
Engliſh government) that no part of the executive autho- 
rity of the king is veſted in his privy council, as we have 
ſeen it was in the ſenate of Sweden: the whole buſineſs 
centres in the ſovereign; the votes of the members are not 
even counted, if I am well informed: and in fact the con- 
ſlant ſtyle of the law is, the king in council, and not the 
king and council. A provifo is indeed, ſometimes added 
to ſome bills, that certain acts mentioned in them are to be 
tranſacted by the king in council; but this is only a pre- 
caution taken in the view that the moſt important affairs of 
a great nation may be tranſacted with proper ſolemnity, 
and to prevent, for inſtance, all objections that might, in 
proceſs of time, be drawn from the uncertainty whether 
the king has aſſented, or not, to certain particular tranſac- 
tions. The king names the members of the privy council; 
or exciudes them, by cauſing their names to be ſtruck out 


of the book. 4 
—yet 
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—yet ſuch has been the efficiency of each houſe, 
in deſtroying, preventing, or qualifying, the 
views of the other, that the crown has not been 
obliged during all that period to make uſe, even 
once, of its negative voice; and the laſt bill re- 
jected by a king of England has been that re- 
jected by king William the Third in the year 
1692, for triennial parliaments ®. | 
There occurs another inſtance yet more re- 
markable of this forbearing condutt of the par- 
liament in regard to the crown, to whatever 
open or latent cauſe it may be owing, and how 
little their esprit de corps in reality leads them, 
amidſt the apparent heat ſometimes of their 
ſtruggles, to invade its governing executive au- 
thority : I mean, the facility with which they 
have been prevailed upon to give up any eſſen- 
tial branch of that authority, even after a con- 
junction of preceding circumſtances had cauſed 
them to be actually in poſſeſſion of it: a caſe 
this, however, that has not frequently happened 
in the Engliſh hiſtory. After the reſtoration of 
Charles the Second, for inſtance, we find the 
_ parliament to have, of their own accord, paſſed 
an act, in the firſt year that followed that event, 
by which they annihilated, at one ſtroke, both 
the independent legiſlative authority, and all 


* He aſſented a few years afterwards to that bill, after 


ſeveral amendments had been made in it, 
. c 4 | claims 
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claims to ſuch authority, which they had aſ- 
ſumed during the preceding diſturbances: by 
the ſtat, 13 Car. II, c. 1. it was forbidden, under 
the penalty of a præmunire (ſee p.189) to affirm 
that either of the two houſes of parliament, or 
both jointly, poſſeſs, without the concurrence 
of the king, the legiſlative authority. In the 
fourth year after the reſtoration, another capi- 
tal branch of the governing authority of the 
crown was alſo reſtored to it, without any 
manner of ſtruggle :—by the ſtat. 16 Car. II. 
c. 1. the act was repealed by which it had been 
enacted, that in caſe the king ſhould neglect to 
call a parliament once at leaſt in three years, 
the peers ſhould iſſue the writs for an eleCtion ; 
and that, ſhould they neglect to iſſue the ſame, 
the conſtituents ſhould of themſelves aſſemble 
to elect a parliament. 

It is here to be obſerved, that, in 3 ſame 
reign we mention, the parliament paſſed the 
Habeas Corpus Act, as well as the other ads 
that prepared for the ſame, and in general ſhow- 
ed a jealouſy in watching over the liberty of the 
ſubject, ſuperior perhaps to what has taken place 
at any other period of the Engliſh hiſtory. This 
is another ſtriking confirmation of what has 
been remarked in a preceding chapter, concern- 
ing the manner in which public diſturbances 


have been terminated in England. Here we 
f11:d 
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find a ſeries of parliaments to have been tena- 
ciouſly and perſeveringly jealous of thoſe kinds 
of popular univerſal provifions which great 
men in other ſtates ever diſdained ſeriouſly to 
think of, or give a place to, in thoſe treaties by 
which internal peace was reſtored to the nation; 
and at the ſame time theſe parliaments cordially 
and ſincerely gave up thoſe high and ſplendid 
branches of governing authority, which the ſe- 
nates, or aſſemblies of great men who ſurround- 
ed the monarchs in other limited monarchies, 
never ceaſed anxiouſly to ſtrive to aſſume to 
themſelves, —and which the monarchs, after 
having loſt them, never were able to recover 
but by military violence aided by ſurpriſe, or 
through national commotions. All theſe are 
political ſingularities, certainly remarkable e- 
nough. It is a circumſtance in no ſmall de- 
gree conducive to the ſolidity of the executive 
authority of the Engliſh crown (which is the 
ſubject of this chapter) that thoſe perſons who 
ſeem to have it in their power to wreſt the ſame 
from it, are, ſomehow, prevented from ever en- 
tertaining thoughts of doing fo *. 
| ks, 


*I ſhall mention another inſtance of this real difintereſted- 
neſs of the parliament in regard to the power of the crown; 


nay, of the ſtrong bent that 1 in that aſſembly to 
make 
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As another proof of the peculiar ſolidity of 
the power of the crown, in England, may be 
| | mentioned 


make the crown the general depoſitary of the executive au- 
thority of the nation; I mean to ſpeak of the manner in 
which they uſe to provide for the execution of thoſe reſolu- 
tions of an active kind they may at times come to: it is al- 
ways by addreſſing the crown for that purpoſe, and deſiring | 
it to interfere with its own executive authority. Even, in 
regard to the printing of their journals, the crown is applied 
to by the commons, witha promiſe of making good to it the 
neceſſary expences. Certainly, if there exiſted in that body 
any latent anxiety, any real ambition (I ſpeak here of the 
general tenor of their conduct) to inveſt themſelves with the 
executive authority in the ſtate, they would not give up the 
providing by their own authority, at leaſt for the object juſt 
mentioned ; it might give them a pretence for having a ſet 
of officers belonging to them, as well as a treaſury of their 
own, and in ſhort for eſtabliſhing in their favour ſame ſort 
of beginning or precedent: at the ſame time that a wiſh on 
their part, to be the publiſhers of their own journals, could 
not be decently oppoſed by the crown, nor would be likely 
to be found fault with by the public. To ſome readers the 
fact we are ſpeaking of may appear trifling; to me it is not 
| fo: I confeſs I never ſee a paragraph in the newspapers, 
mentioning an addreſs to the crown for borrowing its exe- 
cutive prerogative in regard to the inconſiderable object 
here alluded to, without pauſing for half a minute on the 
article. Certainly there muſt needs exiſt cauſes of a very 
pecullar nature, which produce in an aſſembly poſſeſſed of 
ſo much weight that remarkable freedom from any ſerious 


ambition to-puſh their advantages farther, —which inſpire 
: 1 id 
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mentioned the facility, and ſafety to itſelf and to 
the ſtate, with which it has at all times been 
able to deprive any particular ſubjects of their 
different offices, however overgrown. and even 


dangerous their private power mightſeem to be. 


A very remarkable inſtance of this kind occur- 
red when the great duke of Marlborough was 
ſuddenly removed from all his employments: 
the following is the account given by dean 
Swift in his“ Hiſtory of the four laſt Years of 
« the Reign of Queen Anne.” 


« So that the queen found herſelf under a 


« necellity, by removing one perſon from ſo 
« great a truſt, to get clear of all her difficulties 
« at once: her majeſty determined upon the 
latter expedient, as the ſhorter and ſafer 
*© courſe ; and, during the receſs at Chriſtmas, 


« ſent the duke a letter, to tell him the had no 


« farther occaſion for his ſervice. | 
© There has not perhaps in the preſent age 


« been a clearer inſtance to ſhow the inſtability 


* of power, which is not founded on virtue: 
it with the great political forbearance we have mentioned, 
with ſo fincere an indifference in general, in regard to ar- 
rogating to themſelves any branch of the executive autho- 
_ rity of the crown; they really ſcem as if they did not know 
what to do with it after having acquired it, nor of what 
kind of ſervice it may be to them. 
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and it may be an inſtruction to princes who 
te are well in the hearts of their people, that the 
« gyergrown power of any particular perſon, 
e although ſupported by exorbitant wealth, can, 
C by a little reſolution, be reduced in a moment, 
« without any dangerous conſequences. This 
Jord, who was, beyond all comparifon, the 
« preateſt ſubject in Chriſtendom, found his 
te power, credit, and influence, crumble away, 
* on a ſudden ; and except a few friends and 
* followers, the reſt dropped off in one. bcc. 
(B. I. near the end). 
The eaſe with which ſuch a man as the duke 
was ſuddenly removed, deanSwitt has explained 
by the neceſſary advantages of princes who poſ- 
feſs the affection of their people, and the natural 
weakneſs of power which is not founded on vir- 
tue. However theſe are very unſatisfactory ex- 
planations. The hiſtory of Europe, in former 
times, preſents a continual ſeries of examples to 
the contrary.” We ſee in it numberleſs inſtances 
of princes inceſſantly engaged in reſiſting in the 
field the competition of the ſubjects inveſted 
with the eminent dignities of the realm, who 
were not by any means ſuperior to them in point 
of virtue,—or, at other times, living in a conti- 
nual ſtate of vaſſalage under ſome powerful man 
whom they durſt not reſiſt, and whoſe potoer, 
credit, 
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credit, and influence, they would have found it 
far from poſſible to reduce in a moment, or crum- 
ble on a sudden, by the ſending of a ſingle let- 
ter, even though aſſiſted by d little resolution, 
to uſe Dean Swift's expreſſions, and without 
any dangerous conſequences. 
Nay, certain kings, ſuch as Henry the Third 
of France, in regard to the duke of Guiſe, and 
James the Second of Scotland, in regard to the 
two earls of Douglas ſucceſſively, had at laſt re- 
courſe to plot and aſſaſſination ; and expedients 
of a ſimilar ſudden violent kind are the ſettled 
methods adopted by the eaſtern monarchs ; nor 
is it very ſure that they can always ealily do 
otherwiſe “. 
Even in the preſent monarchies of Europe, 
_ notwithſtanding the awful force by which they 
are outwardly ſupported, a diſcarded miniſter 


* We might alſo mention here the, cafe of the emperor 
Ferdinand II. and the duke of Walſtein, which ſeemsto have 
at the time made a great noiſe in the world. The earls of 
Douglas were ſometimes attended by a retinue of two thou - 
ſand horſe. See Dr. Robertſon's Hiſtory of Scotland, The 
duke of Guiſe was warned ſome hours before his death, of 
the danger of truſting his perſon into the King's preſence 
or houſe : he anſwered, On n'oseroit, They durſt not. 
If Mary, queen of Scots, had poſſeſſed a power analogous 

to that exerted by queen Anne, ſhe might perhaps have 
avoided being driven into thoſe inſtances of ill-condu& 
which were followed by ſuch tragical conſequences, 
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is the cauſe of more or leſs anxiety to the go- 
verning authority: eſpecially if, through the 
length of time he has been in office, he happens 
to have acquired a conſiderable degree of influ- 
ence. He is generally ſent and confined to ene 
of his eſtates in the country, which the crown 
names to him: he is not allowed to appear at 
court, nor even in the metropolis ; much leſs 
is he ſuffered to appeal to the people in loud 
complaints, to make public ſpeeches to the 
great men in the ſtate, and intrigue among 
them, and in ſhort to vent his reſentment by 
thoſe bitter, and ſometimes deſperate methods, 
which, in the conſtitution of this country, 
prove in a great meaſure harmleſs. 

But a diſſolution of the parliament, that is, 
the diſmiſſion of the whole body of the great 
men in the nation, aſſembled in legiſlative ca- 
pacity, is a circumſtance in the Engliſh govern- 
ment, in a much higher degree remarkable and 
deſerving our notice than the depriving any fin- 
gle individual, however powerful, of his public 
employments. When we conſider in what an eaſy 
and complete manner ſuch a diſſolution is effect- 
ed in England, we muſt needs become convinced 
that the power of the crown bears upon foun- 
dations of very uncommon, though perhaps hid- 


den, ſtrength ; eſpecially, if we attend to the ſe- 


veral facts that take place in other countries. 


In 
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In France, for example, we find the crown, 
notwithſtanding the immenſe outward force by 
which it is ſurrounded, touſe the utmoſt caution 
in its proceedings towards the parliament of 
Paris: an aſſembly only of a judiciary nature, 
without any legiſlative authority or avowed 
claim, and which, in ſhort, is very far from hav- 
ing the ſame weight in the kingdom of France 
as the Engliſh parliament has in England. The 
king never repairs to that aſſembly, to ſignify 
his intentions, or hold a bt de justice without 
the moſt overawing circumſtances of military 
apparatus and preparation, conſtantly chooſing 
to make, his appearance among them rather as 
a military general than as a king. 

And when the late king, having taken a ſe- 
rious alarm at the proceedings of this parlia- 
ment, at length reſolved upon their diſmiſſion, 
he fenced himſelf, as it were, with his army; 
and military meſſengers were ſent with every 
circumſtance of ſecrecy and diſpatch, who, at 
an early part of the day, and at the ſame hour, 
ſurpriſed each member in his own houſe, 
cauſing them ſeverally to depart for diſtant 
parts of the country, which were preſcribed to 
them without allowing them time to conſider, 
much leſs to meet, and hold any conſultation 
together. | | . 

| But 
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But the perſon who is inveſted with the king- 
ly office, in England, has need of no other 
weapon, no other artillery, than the civil in- 
Signta of his dignity to effect a diſſolution of the 
parliament. He ſteps into the midſt of them, 
telling them they are diſſolved; and they are 
diſſolved :—he tells them, they are no longer 
a parliament; and they are no longer fo. 
Like Popilius's wand“, a diſſolution inſtantly 
puts a ſtop to their warmeſt debates and 
moſt violent proceedings. The peremptory 
words by which it is expreſſed have no fooner 
met their ears, than all their legiſlative facul- 
ties are benumbed: though they may ſtill be 
' fitting on the ſame benches, they look no 
longer upon themſelves as forming an aſſembly; 

they no longer conſider each other in the light 
of aſſociates or of colleagues. As if ſome 
ſtrange kind of weapon, or a ſudden magical 
effort, had been exerted in the midſt of them, 
all the bonds of their union are cut off; and 
they haſten away, without having ſo much as 
the thought of continuing for a mm minute | 


the duration of their aſſembly f. 
To 


* He who ſtopped the army of king Antiochus. | 
+ Nor has London poſt-horſes enough to drive them far 
and near into the country, in caſe the declaration by which 


the parliament is diſſolved, al ſo mentions the calling of a 


A diſ- 
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To all theſe obſervations concerning the pe- 
culiar ſolidity of the authority of the crown in 


England, I ſhall add another that is ſupplied by 


the whole ſeries of the Engliſh hiſtory ; which 


is, that though bloody broils and diſturbances 


% 


A diſſolution, when proclaimed by a common crier aſ- 
ſiſted by a few beadles, is nee by the very ſame ef- 


fects. 
To the account of the 1 uſed by the late king of 


France to effect the diſmiſſion of the parliament of Paris, we 


may add the manner in which the crown of Spain, in a 
higher degree arbitrary perhaps than that of France, un- 
dertook ſome years ago to rid itſelf of the religious ſociety 
of the Jeſuits, whoſe political influence and intrigues had 
grown to give it umbrage. They were ſeized by an armed 
force at the ſame minute of the ſame day, in every town or 


borough of that extenſive monarchy, where they had re- 
ſidence, in order to their being hurried away to ſhips that 


were waiting to carry them into another country: the whole 
buſineſs being conducted with circumſtances of ſecrecy, ſur- 
priſe, and of preparation far ſuperior to what is related of 
the moſt celebrated conſpiracies mentioned in hiſtory. 

The diſſolution of the parliament which Charles the 
Second had called at Oxford is an extremely curious event; 
a very lively account of it is to be found in Oldmixon's 
Hiſtory of England. 

If certain alterations, however imperceptible they may 
perhaps be at firſt to the public eye, ever take place, the 
period may come at which the crown will no longer have 
it in its power to diffolve the parliament ; that is to ſay, a 
diſſolution will no longer be followed * the ſame effects 
that it is at pteſent. 


D d | | have 
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have often taken place in England, and war 
been often made againſt the king, yet it has 
ſcarcely ever been done, but by perſons who 


poſitively and expreſsly laid claim to the 


crown. Even while Cromwell contended with 
an armed force againſt Charles the Firſt, it 
was, as every one knows who has read that 
part of the Engliſh hiſtory, in the king's own 
name he waged war againſt him. 

The ſame objection might be expreſſed in a 
more general manner, and with ſtri& truth, by 
ſaying that no war has been waged, in England, 


againſt the governing authority, except upon na- 


tional grounds ; that is to ſay, either when the 


title to the crown has been doubtful, or when 
general complaints, either of a political or 


religious kind, have ariſen from eyery part of 
the natian ; as inſtances of ſuch complaints, 
may be mentioned thoſe that gave riſe to the 
war againſt king John, which ended in the. 
paſſing of the Great Charter ; the civil wars 
in the reign of Charles the Firſt ; and the Revo- 
lution of the year 1689. From the facts juſt 
mentioned it may alfo be obſerved as a conclu- 
ſion, that the crown cannot depend on the great 
ſecurity we have been deſcribing any longer 
than it continues to fulfil its engagements to the 
nation, and to reſpect thoſe laws which form 


the compact between it and the people. And 


the 
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the imminent dangers, or at leaſt the alarms and 
perplexities, in which the kings of England 
have conſtantly involved themſelves, whenever 
they have attempted to ſtruggle againſt the ge- 
neral ſenſe of the nation, manifeſtly ſhow that 
all that has been above obſerved, concerning 
the ſecurity and remarkable ſtability ſomehow 
annexed to their office, is to be underſtood, 
not of the capricious power of the man, but of 
the lawful authority of the head of the ſtate“. 


Second 


* One more obſervation might be made on the ſubject; 
which is, that when the kingly dignity has happened in 
England to be wreſted from the poſſeſſor, through ſome 
revolution, it has been recovered, or ſtruggled for, with 
more difficulty than in other countries: in all the other 
countries upon earth, a king de jure (by claim) poſſeſſes 
advantages in regard to the king in being, much ſuperior 
to thoſe of which the ſame circumſtance may be pro- 
ductive in England. The power of the other ſovereigns 
in the world is not ſo ſecurely eſtabliſhed as that of an 
Engliſh king; but then their character is more indelible ; 
that is to fay,—till their antagoniſts have ſucceeded in 
cutting off them and their families, they poſſeſs, in a high 
degree, a power to renew thoſe claims, and diſturb the ſtate, 
Thoſe family pleas or claims of priority, and, in general, 
thoſe arguments to which the bulk of mankind have 
agreed to allow ſo much weight, ceaſe almoſt entirely to be 
of any effect in England, againſt the perſon actually inveſted 
with the kingly office, as ſoon as the conſtitutional parts and 
ſprings have begun to move, and in ſhort as ſoon as the ma- 


chine of the government has once begun to be in full play, 
Dd2 | An 
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Second Part of the Chapter. 


THERE is certainly a very great degree of 
ſingularity in all the circumſtances we have been 
deſcribing here: thoſe perſons who are ac- 
quainted with the hiſtory of other countries 
cannot but remark with ſurpriſe that ſtability 
of the power of the Engliſh crown,—that 
myſterious ſolidity, that inward binding ſtrength 


with which it is able to carry on with certainty 


its legal operations, amidſt the clamorous 
ſtruggle and uproar with which it is commonly 
ſurrounded, and without the medium of any 
armed threatening force. To give a demon- 
ſtration of the manner in which all theſe 
things are brought to bear and operate, is not, 
as I ſaid before, my deſign to attempt here ; 
the principles from which fuch demonſtration 
is to be derived, ſuppoſe an inquiry into the 
nature of man, and of human affairs, which 


An univerſal national ferment, ſimilar to that which pro- 
duced the former diſturbances, is the only time of real 
danger. | 7 | | 

The remarkable degree of internal national quiet, which, 
for very near a century paſt, has followed the Revolution of 
the year 1689, is a ſtrong proof of the truth of the obſer- 
vations above made; nor do I think that, all circum- 
ſtances being conſidered, any other country can produce 
the like inftance, 8 


rather 
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rather belongs to philoſophy (though to a 
branch hitherto unexplored) than to politics ; 
at leaſt ſuch an inquiry certainly lies out of the 
ſphere of the common ſcience of politics“. 
However I had a very material reaſon for in- 


troducing all the above-mentioned facts con- 


cerning the peculiar ſtability of the governing 
authority of England, in that they lead to an 
obſervation of a moſt important political na- 
ture; which is, that this ſtability allows ſeveral 
eſſential branches of Engliſh liberty to take 
place, which, without it, could not exiſt. For 
there is a very eflential conſideration to be 
made in every ſcience, though ſpeculators are 
ſometimes apt to loſe fight of it, which is, that 
in order that things may have exiſtence, they 
muſt be possble; in order that political regula- 
tions of any kind may obtain their effect, they 
muſt imply no direct contradiction, either open 
or hidden, to the nature of things, or to the 
other circamſtances of the government, In rea- 
ſoning from this principle, we ſhall find that the 
ſtability of the governing executive authority in 


* Tt may, if the reader pleaſes, belong to the ſcience of 
metapolilics ; in the ſame ſenſe as we ſay metaphysics ; that 
is, the ſcience of thoſe things which lie beyond phyſical 
or ſubſtantial things. A few more words are beſtowed 
upon the ſame ſubje in the advertiſement, or preface, at 
the head of this work. 
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England, and the weight it gives to the whole 
machine of the ſtate, have actually enabled the 
Engliſh nation, conſidered as a free nation, to 
enjoy ſeveral advantages which would really 
have been totally unattainable in the other 
ſtates we have mentioned in former chapters, 


whatever degree of public virtue we might 


even ſuppoſe to have belonged to thoſe who 
acted in thoſe ſtates as the adviſers of the peo- 
ple, or, in general, who were intruſted with the 
buſineſs of framing the laws“. - 
One of theſe advantages reſulting from the 
ſolidity of the government, 1s, the extraordi- 


nary perſonal freedom which all ranks of indi- 


viduals in England enjoy at the expenſe of the 
governing authority. In the Roman common- 
wealth, for inſtarice, we behold the ſenate 
veſled with a number of powers totally deſtruc- 
tive of the liberty of the citizens: and the con- 
tinuance of theſe powers was, no doubt, in a 
great meaſure owing to the treacherous remiſſ- 
neſs of thoſe men in whom the people truſted 


for repreſſing them, or even to their determined 
reſolution not to abridge thoſe prerogatives. 


Yet, if we attentively conſider the conſtant 


*I ſhould be very well ſatisfied thongh only the more 
reflec ing claſs of readers were fully to underſtand the ten- 
dency of this chapter: in the mean time it is conſiderably 
iluftrated beyond what it was in the former editions, 


ſituation 
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ſituation of affairs in that republic, we ſhall 
find, that though we ſhould ſuppoſe thoſe per- 
ſons to have been ever ſo truly attached to the 
cauſe of the people, it would not really have 
been poſſible for them to procure to the people 
an entire ſecurity. The right enjoyed by the 
ſenate, of ſuddenly naming a dictator with a 
power unreſtrained by any law, or of inveſting 
the conſuls with an authority of much the 
fame kind, and the power it at times aſſumed 
of making formidable examples of arbitrary 
juſtice, were reſources of which the republic 
could not, perhaps, with ſafety have been to- 
tally deprived: and though theſe expedients 
frequently were uſed to deſtroy the juſt liberty 
of the people, yet they were alſo very often the 
means of preſerving the commonwealth. 

| pon the ſame principle we ſhould poſſibly 
find that the ostracism, that arbitrary method 
of baniſhing citizens, was a neceſſary reſource 
in the republic of Athens. A Venetian noble 
would perhaps alſo confeſs, that, however 
terrible the ſtate inquiſition, eſtabliſhed in his 
republic, may be even to the nobles themſelves, 
yet it would not be prudent entirely to aboliſh 
it. And we do not know but a miniſter of 
ſtate in France, though ever fo virtuous and 
moderate a man, would ſay the ſame with 
regard to ſecret impriſonments, the lettres de 
D d 4 | ST 
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cachet, and other arbitrary deviations from the 
ſettled courſe of law, which. often taken place 
in that kingdom, and in the other monarchies 
of Europe. No doubt, if he was the man we 
ſuppoſe, he would confeſs that the expedients 
mentioned have in numberleſs inſtances been 
baſely proſtituted to gratify the wantonneſs and 
private revenge of miniſters, or of thoſe who 
had any intereſt with them; but ſtill perhaps 
he would continue to give it as his opinion, 
that the crown, notwithſtanding its apparently 
immenſe ſtrength, could not avoid recurring at 
times to expedients of this kind; much leſs 
could it publicly and abſolutely renounce them 
for ever. 

It is therefore a moſt. advantageous circum- 
ſtance in the Engliſh government, that its ſe- 
_ curity renders all ſuch expedients unneceſſary, 
and that the repreſentatives of the people have 
not only been conſtantly willing to promote 

the public liberty, but that the general ſitua- 
tion of affairs has alſo enabled them to carry 
their precautions ſo far as they have done. And 
indeed, when we conſider what prerogatives the 
crown, in England, has implicitly renounced, — 
that, in conſequence of the independence con- 
ferred on the judges, and of the method of 
trial by jury, it is deprived of all means of in- 
3 the ſettled. courſe of the law both in 
civil 
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civil and criminal matters, — that it has renoun- 
ced all power of ſeizing the property of in- 
dividuals, and even of reſtraining in any man- 
ner whatſoever, and for the ſhorteſt time, the 
liberty. of their perſons—we do not know 
which we ought moſt to admire, whether 
the public virtue of thoſe who have de- 
prived the ſupreme executive power of all 
thoſe dan gerous prerogatives, or the nature of | 
that ſame power, which has enabled it to give 
them up without ruin to. itſelf, - whether the 
happy frame of the Engliſh government, which 
makes thoſe in whom the people truſt, con- 
tinue ſo faithful in the diſcharge of their 
duty, or the ſolidity of that ſame govern- 
ment, which can afford to leave to the e 
o extenſiye a degree of freedom“. 

* At the times of the invaſions of the Pretender, aſſiſted 
by the forces of hoſtile nations, the Habeas Corpus Act was 
indeedſuſpended (which by the bye may ſerve as one proof, 
that, in proportion as a government is any how in danger, 
it becomes neceſſary to abridge the liberty of the ſubject); 
but the executive power did not thus of itſelf ſtretch its own 
authority ; the precaution was deliberated upon and taken 
by the repreſentatives of the people; ; and the detaining of 
individuals in conſequence of the ſuſpenſion of the act was 
limited to a certain fixed time. Notwithſtanding the juſt 
| fears of internal and hidden enemies whichthe circumſtances 


of the times might raiſe, the deviation from the former 
© courſe 
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Again, the liberty of the preſs, that great ad- 
vantage enjoyed by the Engliſh nation, does 
not exiſt in any of the other monarchies of 


Europe, however well eſtabliſhed their power 


may at firft ſeem to be; and it might even be 


demonſtrated that it cannot exiſt in them. The 


molt watchful eye, we fee, is conſtantly kept 
in thoſe monarchies upon every kind of pub- 
lication ; and a jcalous attention is paid even 
to the looſe and idle ſpeeches of individuals. 
Much unneceſſary trouble (we may be apt at 
firſt to think) is taken upon this ſubjec; but 
yet if we conſider how uniform the conduct of 
all thoſe governments 1s, how conſtant and 


vunremitted their cares in thoſe reſpects, we 


mall become convinced, without looking 
farther, that there muſt be ſome ſort of neceſſity 
for their precautions. 

In republican ftates, for reaſons which are 
at bottom the ſame as in the before-mentioned 
governments, the people are alſo kept under 


courſe of the law was carried no farther than the fingle 
point we have mentioned. Perſons detained by order of 
the government were to be dealt with in the ſame manner 
as thoſe arreſted at the ſuit of private individuals: the pro- 


- Ceedings againſt them were to be carried on no otherwiſe 


than in a public place: they were to be tried by their 
peers, and have all the uſual legalmeans of defence allowed 
to them, ſuch as calling of witneſſes, peremptory challenge 


ef jurics, &c. 
the 
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the greateſt reſtraints by thoſe who are at the 
head of the ſtate. In the Roman common- 
wealth, for inſtance, the liberty of writing was 
curbed by the ſevereſt laws“: with regard to 
the freedora of ſpeech, things were but little 
better, as we may conclude from ſeveral facts; 
and many inſtances may even be produced of 
the dread with which the private citizens, upon 
certain occaſions, communicated their political 
opinions to the conſuls, or to the ſenate. In 
the Venetian republic, the preſs is moſt ſtrictly 
watched; nay, to forbear to fpeak in any mat- 
ter whatſoever on the conduct of the govern- 

ment is the fundamental maxim which they 
inculcate on the minds of the people through- 
out their dominions f. 


With 


„The law of the Twelve Tables had eftabliſhed the 
puniſhment of death againſt the author of a libel : nor was 
it by a Trial by Jury that they determined what was to be 
called a libel. St QUIS CARMEN OCCENTASSIT, ACTITAS- 
17, CONDDISSIT, QUOD ALTERI FLAGITIUM FAXIT, 
CAPITAL ESTO 1 

+4 Of this I have myſelf ſeen a proof ſomewhat ſingular, 
which I beg leave of the reader to relate. Being, in the 
year 1768, at B-rgamo, the firſt town of the Venetian 
ſtate as vou come into it from the ſtate of Milan, about 
an hundred and twenty miles diſtant from Venice, I took a 


walk in the evening in the neighbourhood of the town: 
and wanting to know the names of ſeveral places which I faw 
as | ge 
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With reſpect therefore to this point, it may 
again be looked upon as.a moſt adyantageous 
circumſtance in the Engliſh government, that 
thoſe who have been at the head of the people 
have not only been conſtantly diſpoſed to pro- 
cure the public liberty, but alſo that they have 
found it poſlible for them to do ſo; and that 


the remarkable ſtrength and ſteadineſs of the 


government has admitted of that extenſive 
freedom of ſpeaking and writing which the 
people of England enjoy. A moſt advan- 
tageous privilege this! which, affording to 


at a diſtance, I ſtopped 2 young countryman to aſk for 
information. Finding him to be a ſenſible young man, I 
entered into ſome farther converſation with him; and as he- 
had himſelf a great inclination to ſee Venice, he aſked me, 
whether I propoſed to go there? J anſwered that I did: on 
which he immediately warned me, when I was at Venice, 
not to ſpeak of the prince (del prencipe) an appellation aſ- 
ſumed by the Venetian government, in order, as I ſuppoſe, 
to convey to the people a greater idea of their union 


among themſelves. As I wanted to hear him talk farther 


on the ſubject, I pretended to be entirely ignorant in that 
reſpect, and aſked for what reaſon I muſt nat ſpeak of the 
prince ? But he (after the manner of the cammon people 
in Italy, who, when ſtrongly affected by any thing, rather 
chooſe to expreſs themſelves by fome vehement geſture, 
than by words) ran the edge of bis hand, with great 
quickneſs, along his neck, meaning thereby to expreſs, 
that being ſtrangled, or having one's throat cut, was the 


inſtant conſequence of taking ſuch liberty, 
every 
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every man a means of laying his complaints 
before the public, procures him almoſt a cer- 
tainty of redreſs againſt any act of oppreſſion 
that he may have been expoſed to: and which 
leaving, moreover, to every ſubje& a right 
to give his opinion on all public matters, and, 
by thus influencing the ſentiments of the nation, 
to influence thoſe of the legiſlature itſelf (which 
is ſooner or later obliged to pay a deference 
to them), procures to him a ſort of legiſlative 
authority of a much more efficacious and be- 
neficial nature than any formal right he might 
enjoy of voting by a mere yea or nay, upon 
general propoſitions ſuddenly offered to him, 
and which he could have neither a ſhare in 
framing, nor any opportunity of objecting to 

and modifying. | 
A privilege which, by: ſupporting in the 
people a continual ſenſe of their ſecurity, and 
affording them undoubted proofs that the go- 
vernment, whatever may be its form, is ul- 
timately deſtined to inſure the happineſs of 
thoſe who live under it, is both one of the 
greateſt advantages of freedom, and its ſureſt 
characteriſtic. The kind of ſecurity, as to their 
perſons and poſſeſſions, which ſubjects, who are 
totally deprived of that privilege, enjoy at 
particular times under other governments, 
perhaps may entitle them to look upon them- 
| felves 
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ſelves as the well adminiſtered property of 
maſters who rightly underſtand their own in- 
tereſts ; but it is the right of canvaſling with- 
out fear the conduct of thoſe who are placed 
at their head, which conſtitutes a free nation“. 

The unbounded freedom of debate, poſſeſſed 
by the Engliſh parliament, is alſo a conſequence 
of the peculiar ſtability of the government. 
All fovereigns have agreed in their jealouſy of 
aſſemblies of this kind, in their dread of the 
privileges of aſſemblies who attract in ſo 
high a degree the attention of the reſt of 
the people,—who in a courſe of time become 
connected by ſo many eſſential ties with the 
bulk of the nation, and acquire ſo much real 
influence by the eſſential ſhare they muſt needs 
have in the management of public affairs, and 
by the eminent ſervices, in ſhort, which they 
are able to form to the community . Hence it 


has happened that monarchs, or ſingle rulers, 


IN 


* Tf we conſider the great advantages to public liberty 
which reſult from the inſtitution of the trial by jury, and 
from the liberty of the preſs, we ſhal! find England to be 
in reality a more democratical ſtate than any other we are 
acquzinted with, The judicial power, and the cenſorial 
power, are veſted in the people. oe 

+ And which they do actually perform, till they are able 
to throw off the reſtraints of impartiality and. moderation, — 

a thing 
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in all countries, have endeavoured to diſpenſe 
with the aſſiſtance of aſſemblies like thoſe we 
mention, notwithſtanding the capital advan- 
tages they might have derived from their ſer- 
vices towards the good government of the 
Rate; or, if the circumſtances of the times have 
rendered it expedient for them to call ſuch aſ- 
ſemblies together, they have uſed the utmoſt 
endeavours in abridging thoſe privileges and 
legiſlative claims which they ſoon found to 
prove ſo hoſtile to their ſecurity: in ſhort, 
they have ever found it impracticable to place 
any unreſerved truſt in public meetings of this 
kind. EE, | 

We may here name Cromwell, as he was 
ſupported by a numerous army, and poſſeſſed 
more power than any foreign monarch who 
has not been ſecured by an armed force. Even 
after he had purged, by the agency of colonel 
Pride and two regiments, the parliament that 
was fitting when his power became ſettled, 
thereby thruſting out all his opponents, to the 
amount of about two hundred, he ſoon found 
his whole authority endangered by their pro- 
ceedings, and was at laſt under a neceſlity of 
turning them out in the military manner with 
- a thing which, being men, they never fail to do when their 


influence is generally eſtabliſhed, and proper opportunities 
offer. Sovereigns know theſe things, and dread them. 


which 
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which every one is acquainted. Finding ſtill à 
meeting of this kind highly expedient to le- 
galiſe his military authority, he called together 
that aſſembly which was called Barebone's par- 
hament. He had himſelf chofen the members 
of this parliament, to the number of about an 
hundred and twenty, and they had ſeverally 
received the ſummons from him; yet notwith- 
ſtanding this circumſtance, and the total want 
of perſonal weight-in moſt of the members, he 
began in a very few months, and in the midſt 
of his powerful victorious army, to feel a ſe- 
rious alarm at their proceedings; he ſoon 
heard them talk of their own divine commiſ- 
ſion, and of the authority they had received 


from the Lord; and, in ſhort; finding he could 


not truſt them, he employed the offices of a 
fecond colonel, to effect their diſmiſſion. 
Being now dignified with the legal appellation 
of Protector, he ventured to call a parliament 


elected by conſiderable parts of the people; 


but though the exiſtence of this parliament was 


grounded, we might ſay grafted, upon his 


own, and though bands of ſoldiers were even 
poſted in the avenues to keep out all ſuch 
members as refuſed to take certain perſonal 


engagements to aim, he made fuch haſte, in 


the iſſue, to rid himſelf of their preſence, as to 
contrive a mean quibble or device to ſhorten 
the 
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the time of their ſitting by ten or twelve days *. 


To a fourth aſſembly he again applied; but 


though the elections had been ſo managed as to 
procure him a formal tender of the crown dur- 
ing the firſt ſitting, he put a ſinal end to the ſe- 
cond with reſentment and precipitation f. 

The example of the Roman emperors, whoſe 
power was outwardly ſo prodigious, may alſo 
be introduced here. They uſed to ſhow the 
utmoſt jealouſy in their conduct with reſpect to 
the Roman ſenate; and that aſſembly, which 
the prepoſſeſſion of the people, who looked 
upon it as the ancient remains of the republic, 
had made it expedient to continue, were not 
ſuffered to aſſemble but under the drawn we 

mitars of the prætorian guards, 

Even the kings of France, though their au- 
| thority i is ſo unqueſtioned, ſo ln _ 


„ They were to have ſat five mats 3 but een 
pretended that the months were to conſiſt of only twenty- 
eight days; as this was the way of e time uſed i in 
paying the army and the fleet, 

7 The hiſtory of the conduct of the deliberating and de- 
bating aſſemblies we are alluding to, in regard to the mon- 
archs, or ſingle rulers of any denomination, who ſummon 
them together, may be expreſſed in a very few words. If 
the monarch is unarmed, they over- rule him ſo as almoſt 


entirely to ſet him aſide: if his power is of a military | 


kind, they form connections with the army. 
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ed, as well as ſtrongly ſupported, have felt fre- 
quent anxiety from the claims and proceedings 
of the parliament of Paris, an aſſembly of 
much lefs weight than the Engliſh parliament. 


The alarm has been mentioned which the late 


king at laſt expreſſed concerning their mea- 


ſures, as well as the expedient to which he re- 


torted, to free himfelf from their prefence. 
And when the preſent king thought proper to 
call again this parliament together, a meafure 
highly prudent in the beginning of his reign, 
every jealous precaution was at the fame time 
taken to abridge thofe privileges of deliberat- 
ing and remonſtrating, upon which any diſtant 
claim to, or ſtruggle for a ſhare of the ſupreme 


authority might be grounded. 


It may be objected that the pride of kings or 
ſingle rulers makes them averſe to the exiſt- 
ence of aſſemblies like thoſe we mention, and 
deſpiſe the capital ſervices which they might 
derive from them for the good government of 


their kingdoms. I grant it may in ſome mea- 


ſure be fo. But if we examine into the general 
ſituation of affairs in different ſtates, and into 
the examples with which their hiſtory ſupplies 
us, we ſhall alſo find that the pride of thoſe 
kings agrees in the main with the intereſt and 
quiet of their ſubjects, and that their prevent- 

ing 
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ing the aſſemblies we ſpeak of from meeting, 


or, when met, from aſſuming too large a ſhare 
in the management of public affairs, is, in a 
great meaſure, matter of neceſſity. 


We may therefore reckon it as a very great 


advantage, that, in England, no ſuch neceſſity 
exiſts. Such is the frame of the government, 
that the ſupreme executive authority can bothi 
give leave to aſſemble, and ſhow the moſt un- 
reſerved truft, when aſſembled, to thoſe two 
houſes which concur ene to rus the le- 
giſlature. | | 

Theſe two houſes, we ſee, enjoy the 28 
complete freedom in their debates, whether the 


ſubje&t be grievances, or regulations concerning 


government matters of any kindt no reſtriction 
whatever is laid upon them; they may ſtart any 
ſubje& they pleaſe. The crown is not to take 


any notice of their deliberations: its wiſhes; 


or even its name, are not to be introduced in 
the debates. And, in ſhort, what makes the 
freedom of deliberating, exerciſed by the two 
houſes, really to be unlimited, is the Privilege, 
or ſovereignty we may ſay, enjoyed by each 
within its own walls, in conſequence of which, 
nothing done or faid in parliament is to be 
queſtioned in any place out of parliament. 
Nor will it be pretended by thoſe ry who 


E e 2 are 
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are acquainted with the Engliſh hiſtory, that 
thoſe privileges of parliament we mention are 
nominal privileges, only privileges upon paper, 
which the crown has difregarded whenever 1t 
has thought proper, and to the violations of 
which the parliament have uſed very tamely to 
ſubmit. That theſe remarkable advantages, — 
that this total freedom from any compulſion or 
even fear, and, in ſhort, this unlimited liberty of 
debate, fo ſtrictly claimed by the parliament, 
and fo ſcrupulouſly allowed by the crown, 
ſhould be exerciſed, year after year, during a 
long courſe of time, without producing the 
leaſt relaxation in the execution of the laws, 
the ſmalleſt degree of anarchy, are certainly 
very ſingular political phenomena. 

It may be ſaid, that the remarkabie-ſolidity 
of the governing executive authority, in Eng- 
land, operates to the advantage of the people 
with reſpect to the objects we mention, in a two- 
fold manner. In the firſt place, it taxes from 
the great men in the nation all ſerious ambition 
to invade this authority, thereby preventing 
thoſe anarchical and more or leſs bloody ſtrug- 
gles to reſult from their debates, which have ſo 
conſtantly diſturbed other. countries. In the ſe- 
cond place, it inſpires thoſe great men with that 


| ſalutary jealouſy of the ſame authority which 
leads 
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leads them to frame ſuch effectual proviſions for 
hying it under proper reſtraints. On which I 
ſhall obſerve, by way of a ſhort digreſſion, that 
this diſtinguiſhed s/ab:lzty of the executive au- 
thority of the Engliſh crown affords an expla- 
nation for the peculiar manner in which public 
commotions have conſtantly been terminated in 


England, compared with the manner in which 


the ſame events have been concluded in other 
kingdoms. When I mentioned, in a former 
chapter, this peculiarity in the Engliſh govern- 
ment, I mean the accuracy, impartiality, and 
univerſality of the proviſions by which peace, 
after internal diſturbances, has been reſtored to 
the nation, I confined my compariſons to in- 
ſtances drawn from republican governments, 
purpoſely poſtponing to ſay any thing of govern- 
ments of a monarchical form, till I had intro- 
duced the very eſſential obſervation contained 
in this chapter, which is, that the power af 
crowns, in other monarchies, has not been able, 
by itſelf, to produce the ſame effects it has in 
England,—that is, has not been able to inſpire 
the great men in the ſtate with any thing like 
that ſalutary jealouſy we mention, nor of courſe 
to induce them to unite in a real common cauſe 
with the reſt of the people, In other monar- 
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chies*, thoſe men who, during the eontinu- 
ance of the public diſturbances, were at the 
head of the people, finding it in their power, 
in the iſſue, to parcel out, more or leſs, the ſu- 
preme governing authority (or even the ftate 


itſelf), and to transfer the ſame to themſelves, 


conſtantly did ſo, in the fame manner, and 
from the very ſame reaſons, as it happened in 
the ancient commonwealths ; thoſe monarchi- 
cal goyernments being in reality, ſo far as that, 


of a republican nature: and the governing au- 


thority was left, at the concluſion, in the ſame 
undefined extent it had before f. But in Eng- 
land, the great men in the nation finding them: 
ſelves in a ſituation eſſentially different, loſt no 
time in purſuits like thoſe in which the great 
men of other countries uſed to indulge them- 
ſelves on the occaſion we mention. Every 
member of the legiſlature plainly perceived, 


* I mean, before the introduction of thoſe numerous 
ſtanding armies which are now kept by all the crowns of 
Europe: fince that epoch, which is of no very ancient 
date, no treaty has been entered into by thoſe crowns with 
any ſubjects, 

+ As a remarkable inſtance of ſuch a treaty, may be 
mentioned that by which the war for the public good was 
terminated in France, It is quoted in page 29 of this 
work. | 


from 
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from the general aſpect of affairs, and his feel- 
ings, that the ſupreme executive authority in, 


the ſtate muſt in the iſſue fall ſomewhere un- 


divided, and continue ſo; and being moreover 
ſenſible, that neither perſonal advantages of 


any kind, nor the power of any faction, but the 


law alone, could afterwards be an effectual re- 
ſtraint upon its motions, they had no thought 
or aim left, except the framing with care thoſe 
laws on which their own liberty was to con- 
tinue to depend, and to reſtrain a power which 
they, ſomehow, judged it ſo impraQticable to 
transfer to themſelves or their party, or to ren- 
der themſelves independent of, Theſe obſer- 
vations I thought neceſſary to be added to thoſe 
in the fifteenth chapter, to which I now refer 
the reader. 1 

Nor has the great freedom of canvaſſing po- 


litical ſubjects we have deſcribed, been limited 


to the members of the legiſlature, or confined 
to the walls of Weſtminſter, that is, to that ex- 
cluſive ſpot on which the two houſes meet: the 
like privilege is allowed to the other orders of 
the people; and a full ſcope is given to that 
ſpirit of party, and a complete ſecurity infured 
to thoſe numerous and irregular meetings, 


which, eſpecially when directed to matters of 


government, create ſo much uneaſineſs in the 
ſovereigns of other countries, Individuals even 


Ee 4 may, 
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may, in ſuch meetings, take an active part for 
procuring the fucceſs of thoſe public ſteps 
which they wiſh to ſee purfued; they may 
frame petitions to be delivered to the crown, 
or to both houſes, either to procure the repeal 
of meaſures already entered upon by govern- 
ment, or to prevent the paſſing of ſuch as are 
under confideration, or to obtain the enacting 
of new regulations of any kind: they may ſe- 
verally ſubſcribe their names to ſuch petitions: 
the law ſets no reſtriction on their numbers; 
nor has it, we may ſay, taken any precaution 
to prevent even the abuſe that might be made 
of fuch freedom. | 

That mighty political engine, the prefs, is 
alſo at their ſervice; they may avail themſelves 
of it to advertiſe the time and place, as well as 
the intent, of the meetings, and moreover to 
fet off and inculcate the advantages of thoſe 
notions which the wiſh is to ſee adopted. 

Such meetings may be repeated; and every 
Individual may deliver what opinion he pleaſes 
on the propoſed ſubjects, though ever ſo directly 
oppoſite to the views or avowed deſigns of the 
government, The member of the legiſlature 
may, if he chooſes, have admittance among 
them, and again enforce thoſe topics which 
have not obtained the ſucceſs he expected, in 


that houſe to which he belongs, The diſap- 
pointed 
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pointed ſtateſman, the miniſter turned out, alſo 
find the door open to them: they may bring in 
the whole weight of their influence and of their 


connections: they may exert every nerve to 


enliſt the aſſembly in the number of their ſup- 
porters: they are bid to do their worſt: they 
fly through the country from one place of 


meeting to another: the clamour increaſes: 
the conſtitution, one may think, is going to be 


ſhaken to its very foundations: — but theſe 
mighty ſtruggles, by ſome means or other, al- 
ways find a proportionate degree of re- action; 
new difficulties, and at laſt inſuperable impe- 
diments, grow up in the way of thoſe who 
would take advantage of the general ferment 


to raiſe themſelves on the wreck of the govern- 


ing authority: a ſecret force exerts itſelf, which 
gradually brings things back to a ſtate of mo- 
deration and calm ; and. that ſea ſo ſtormy, to 
appearance ſo deeply agitated, conſtantly ſtops 
at certain limits which it ſeems as if 1 it wanted 
the power to paſs, 

The impartiality with which juſtice i is dealt 
to all orders of men in England, is alſo in great 
meaſure owing to the peculiar ſtability of the 
government: the very remarkable, high degree, 


to which this impartiality is carried, is one of 


thoſe things, which, being impoſlible in other 
countries, are poſhble under the government of 
this 
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this country, In the ancient commonwealths, 
from the inſtances that have been introduced 
in a former place, and from others that might 
be quoted, it is evident that no redreſs was to 
be obtained for the acts of injuſtice or oppreſ- 
ſion committed by the men poſſeſſed of influ- 
ence or wealth, upon the inferior citizens. In 
the monarchies of Europe, in former times, 
abuſes of a like Kind prevailed to a moſt enor- 
mous degree. In our days, notwithſtanding 
the great degrees of ſtrength acquired by the 
different governments, it is matter of the ut- 
moſt difficulty for ſubjects of the inferior claſſes 
to obtain the remedies of the law againſt cer- 
tain individuals; in ſome countries it is im- 
poſſible, let the abuſe be ever ſo flagrant; an 
open attempt to purſue ſuch remedies being 
moreover attended with danger. Even in thoſe 
monarchies of Europe in which the government 
is ſupported both by real ſtrength, and by civil 
inſtitutions of a very advantageous nature, great 
differences prevail between individuals in re- 
gard to the facility of obtaining the remedies 
of the law: and to ſeek for redreſs, is at beſt, 
in many caſes, ſo arduous and precarious an 
attempt, as to take from injured individuals 
all thoughts of encountering the difficulty. Nor 
are theſe abuſes we mention, in the former or 


preſent goveraments of Europe, tg be attri- 
buted 
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buted only to the want of reſolution in the 
heads of thoſe governments. In ſome coun- 


tries, the ſovereign, by an open deſign to ſup- 


preſs theſe abuſes, would have endangered at 
once his whole authority; and in others, he 
would find obſtructions multiply ſo in his way 
as to compel him, and perhaps ſoon enough 
too, to drop the undertaking, -How can a 


monarch make, alone, a perſevering ſtand 


againſt the avowed expectations of all the great 
men by whom he is ſurrounded, and againſt 
the loud claims of powerful claſſes of individu- 
als? In a commonwealth, what is the ſenate to 
do when they find that their refuſing to protect 
a powerful offender of their own claſs, or to 
indulge ſome great citizen with the impunity 
of his friends, is likely to be productive of ſe- 
rious diviſions among themſelves, or perhaps 
of diſturbances among the people? 
If we caſt our eyes on the ſtrict and univerſal 
impartiality with which juſtice is adminiſtered 


in England, we ſhall ſoon become convinced 


that ſome inward eſſential difference exiſts be- 
tween the Engliſh government and thoſe of 
other countries, and that its power is founded 
on cauſes of a diſtinct nature. Individuals of 


the moſt exalted rank do not entertain ſo much 


as the thought to raiſe the ſmalleſt dire& op- 
poſition to the operation of the law, The com- 
plaint 
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plaint of the meaneſt ſubject. if preferred and 
ſupported in the uſual way, immediately meets 
with a ſerious regard. The oppreſſor of the 
moſt extenſive influence, though in the midſt 
of a train of retainers, nay, though in the fulleſt 
flight of his career and pride, and ſurrounded 
by thouſands of applauders and partiſans, is 
ſtopped ſhort at the ſight of the legal paper, 
which is delivered into his hands, and a tipſtaff 
is ſufficient to bring him away, and produce 
him before the bench. 

Such is the greatness and anintertbpted preva- 
lence of the law“, ſuch is in ſhort the continuity 
of omnipotence, of reſiſtleſs ſuperiority, it exhi- 
bits, that the extent of its effects at length ceaſes 
to be a ſubject of obſervation to the public. 

Nor are great or wealthy men to ſeek for re- 
dreſs or ſatisfaction of any kind, by any other 
means than ſuch as are open to all; even the 
ſovereign has bound himſelf to reſort to no 
other: and experience has ſhown that he may 
without danger truſt the protection of his per- 
ſon, and of the places of his reſidence, to the 
ſlow and litigious aſſiſtance of the law 5 


* [er magna est, et prævalelit. 

+ Jremember, during the time after my firſt coming to 
this country, I took notice of the boards ſet up from place 
to place behind the incloſure of Richmond park. Who- 
ever tre ſpaſſes upon this ground will be prosecuted.ꝰ 


Another 
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Another very great advantage attending this. 


remarkable ſtability of the Engliſh government 
we are deſcribing, is, that the ſame 1s operated 


without the aſſiſtance of an armed "ſtanding 


force: the conſtant expedient this of all other 


governments, On this. occaſion I ſhall intro- 


duce a paſſage of Doctor Adam Smith“, in a 
work publiſhed fince the [preſent chapter was 
firſt written, in which paſſage an opinion cer- 
tainly erroneous is contained; the miſtakes of 
perſons of his very great abilities deſerve atten- 
tion. This gentleman, ſtruck with the neceſſity 
of a ſufficient power of re- action, of a ſufficient 
ſtrength, on the ſide of government, to reſiſt the 
agitations attending on liberty, has looked 
round, and judged the Englith government de- 
rived the ſingular ſtability it manifeſts from the 
ſtanding force it has at its diſpoſal: the follow- 
ing are his expreſſions: © To a ſovereign who 
© feels himſelf ſupported, not only by the na- 
« tural ariſtocracy of the country, but by a 

« well-regulated ſtanding army, the rudeſt, the 
&* moſt groundleſs, and the moſt licentious re- 
„ monſtrances can give little diſturbance. He 
can ſafely pardon or negle& them, and his 
* conſciouſneſs of his ſuperiority naturally diſ- 
« poſes him to do ſo. That degree of liberty 


* An Inquiry into the Nature and Causes of the N ealth of | 


Nations, Book V. chap, I. vol, it. p. 313, 314. 
| Feil 
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& which approaches to licentiousness, can be lo- 
* lerated only in countries where the sovereign is 


* $ecured by a well-regulated standing army *.” 


The above poſitions are grounded on the no- 
tion, that an army places in the hand of the ſo- 
vereign an united irreſiſtible ſtrength, a ſtrength 
liable to no accidents, difficulties, or excep- 
tions; a ſuppoſition this, which is not con- 
formable to experience. If a fovereign was 
endued with a kind of extraordinary power at- 


| tending on his perſon, at once to lay under 


water whole legions of inſurgents, of to re- 
pulſe and ſweep them away by flaſhes and 
ſhocks of the electrical fluid, then indeed he 
might uſe the great forbearance above deſcrib- 
ed: though it is not perhaps very likely he 
would put up with the rude and groundless re- 
monſtrances of his ſubjects, and with their licen- 
tious freedom, yet he might, with ſafety, do or | 
not do ſo, at his own choice. But an army 13 
not that ſimple weapon which is here ſuppoſed; 
It is formed of officers and ſoldiers who feel 
the ſame paſſions with the reſt of the people. 
the ſame diſpoſition to promote their own inter- 
eſt and importance, when they find out their 

* The author's defign, in the whole paſſage, is to ſhow 
that ſtanding armies, under proper reſtrictions, cannot' be 
hurtful to public liberty; and may in ſome caſes be uſeful 
to it, by freeing the ſovereign from ay trouSleſoihe 3 jea - 


louſy in regard to this liberty. 
ren gth, 


OF ENGLAND. 431 
ſtrength, and proper opportunities offer. What 
will therefore be the reſource of the ſovereign, 
if into that army, on the affiſtance of which he 
relies, the ſame party ſpirit creeps, by which 
his other ſubjects are actuated? Where will he 
take refuge, if the ſame political caprices, 
abetted by the ſerious ambition of a few lead- 
ing men,—the ſame reſtleſſneſs, and at laſt per- 
haps the ſame diſaffection begin to pervade 
the ſmaller kingdom of the army, by which the 
main kingdom or nation is agitated? | 

T he prevention of dangers like thoſe juſt 
mentioned conſtitutes the moſt eſſential part of 
the precautions and ftate-craft of rulers, in 
thoſe governments which are ſecured by ſtand- 
ing armed forces. Mixing the troops formed 
of natives with foreign auxiliaries, diſperſing 
them in numerous bodies over the country, 
and continually ſhifting” their quarters, are 
among the methods that are uſed; which it 
does not belong to our ſubje& to enumerate, 
any more than the extraordinary expedients 
employed by the Eaſtern monarchs for the ſame 
Purpoſes. But one caution, very eſſential to be 
mentioned here, and which the governments 
we allude to never fail to take before every 
other, is to retrench from their unarmed ſub- 
jects a freedom, which, tranſmitted to the ſol- 
diery, would be attended with ſo fatal conſe- 
quences; 
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quences; hindering ſo bad examples from be- 
ing communicated to thoſe in whoſe hands 
their power and life are truſted, is what every 
notion of ſelf-preſervation ſuggeſts to them: 
every weapon is accordingly exerted to ſup- 
preſs the riſing and A of ſo mi a 
contagion. | 

In general, it may be laid down as a maxim, 
that, where the ſovereign looks to his army for 
the ſecurity of his. perſon and authority, the 
ſame military laws by which this army is kept 
Fogether, muſt be extended over the n 


„ but nee in regard to all that 
relates to the reſpe& due to the ſovereign and 
to his orders. The martial law, concerning 
theſe tender points, muſt be univerſal. The 
jealous regulations concerning mutiny and con- 
jempt of orders cannot be ſeverely enforced 
on that part of the nation which ſecures the 
ſubjection of the reſt, and enforced too through 
the whole ſcale of military ſubordination, from 
the ſoldier. to the officer, up to the very head 
of the military ſyſtem,—while the more nume- 
rous and inferior part of the people are left to 
enjoy an unreſtrained freedom :—that ſecret - 
diſpoſition which prompts mankind to reſiſt _ 
and counteract their ſuperiors cannot be ſur- 
rounded by ſuch formidable checks on one ſide, 
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and be left to be indulged to a degree of licen- 
tiouſneſs and wantonneſs on the other. 

In a country where an army is kept, capable 
of commanding the obedience of the nation, 
this army will both imitate themſelves the li- 
centiouſneſs above-mentioned, and check it in 
the people. Every officer and ſoldier, in ſuch 
a country, claim a ſuperiority in regard to 
other individuals; and, in proportion as their 
aſſiſtance is relied upon by the government, 
expett a greater or leſs degree of ſubmiſſion 


from the reſt of the people “. 
The 


* In the beginning of the paſſage which is here examin- 
ed, the author ſays, Where the ſovereign is himſelf the 
&« general, and the principal nobility and gentry of the 
country the chief officers of the army, - where the mili- 
&« tary force is placed under the command of thoſe who have 
« the greateſt intereſt in the ſupport of the civil authority, 
& becauſe they have the greateſt ſhare of that authority, a 
& ſtanding army can never be dangerous to liberty. On the 
« contrary, it may in ſome caſes be favourable to liberty, &c. 
« &c.”—In a country ſo circumſtanced, a ſtanding army 
can never be dangerous to liberty; no, not the liberty of 
thoſe principal nobility and gentry, efpecially if they have 
wit enough to form combinations among themſelves againſt 
the ſovereign, Such an union as is here mentioned, of the 
civil and military powers, in the ariftocratical body of the 
nation, leaves both the ſovereign and the people without 
reſource. If the former kings of Scotiand had adopted 


the expedient of a ſtanding arivy, and had traſted this army, 
Ff | thus 
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Ihe ſame author concludes his above quot- 
ed obſervations concerning the ſecurity of the 
power of an armed ſovereign, by immediately 
adding: © It is in fuch countries only that it is 
* unneceſſary that the ſovereign ſhould be truſt- 
* ed with any diſcretionary power for ſuppreſſ- 
„ing even the wantonneſs of this licentious 
« liberty.” The idea here expreſſed coincid- 
ing with thoſe already diſcuſſed, I ſhall ſay 
nothing farther on the ſubject. My reaſon for 


thus defrayed by them, to thoſe noblemen and gentlemen 
who had rendered themſelves hereditary admirals, heredi- 
tary high ſtewards, hereditary high-conſtables, hereditary 
great chamberlains, hereditary juſtices-general, hereditary 
ſheriffs of counties, & c. they would have but badly mend- 
ed the diſordets under which the government of their 
country laboured: they would only have ſupplied theſe 
nobles with freſh weapons againſt each other, againſt the 
fovereign, and againſt the people. | 

If thoſe members of the Britiſh parliament, who ſome- 
times wake the whole nation retound with the clamour of 
their diſſenfions, had an army under their command which 
they might engage in the ſupport of their pretenſions, the 
reſt of the people would not be the better for it. Hap- 
pily the ſwords are ſecured, aud force is removed from 
their debates. | 3 

The author we are quoting has deemed a government 
to be a ſimpler machine, and an army a ſimpler inſtrument, 
than they in reality are. Like many other perſons of great 
abilities, while ſtruck with a certain peculiar conſideration, 
he has overlooked: others no leſs important. 


intro- 
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introducing the above expreſſions, has been, 
that they lead me to take notice of a remarkable 
circumſtance in the Engliſh government. From 
the expreſſion, it is unnecessary that the $0ve- 
reign Should be trusted with any discretionary 
power, the author appears to tliink that a ſo- 
vereign at the head of an army, and whoſe 
power 1s ſecured by this army, uſes to wait to 
ſet himſelf in motion, till he has received leave 
for that purpoſe, that is, till he has been truſt- 
ed with a power for ſo doing. This notion 
in the author we quote, is borrowed from the 
ſteady and thoroughly legal government of this 
country; but the like law doctrine, or principle, 
obtains under no other government. In all 
monarchies, (and it is the ſame in republics) 
the executive power in the ſtate is ſuppoſed to 
poſſeſs, originally and by itſelf, all manner of 
lawful authority: every one of its exertions is 
deemed to be legal; and they do not ceaſe to 
be fo, till they are ſtopped by ſome expreſs 
and poſitive regulation. The ſovereign, and 
alſo the civil magiſtrate, till ſo ſtopped by ſome 
poſitive law, may come upon the ſubject when 
they chooſe: they may queſtion any of his ac- 
tions; they may conſtrue them into unlawful 
acts; and inflict a penalty, as they pleaſe: i 
theſe reſpects they may be thought to — 
but not to excced, their power. Ihe authority 

| Ff 2 | of 
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of the government, in ſhort, is ſuppoſed to be 
unlimited ſo far as there are no viſible bounda- 
ries ſet up againſt it: within which boundaries 
lies whatever degree of liberty the ſubject may 
poſſeſs. 
in England, the very reverſe obtains. It is 
not the authority of the government, it is the 
liberty of the ſubje&, which is ſuppoſed to be 
unbounded. All the individual's actions are 
ſuppoſed to be lawful, till that law is pointed 
out which makes them to be otherwiſe. The 
onus proband: is here transferred from the ſub- 
ject to the prince. The ſubject is not at any 
time to ſhow the grounds of his conduct. When 
the fovereign or magiſtrate think proper to ex- 
ert themſelves, it is their buſineſs to find out 
and produce the law in their own favour, and 
the prohibition againſt the ſubject “*. 
This 


A1 ſhall take the liberty to mention another fact reſpect- 
ing myſelf, as it may ſerve to elucidate the above obſer- 
vations; or at leaſt my manner of expreſſing them. I remem- 
ber when I was beginning to pay attention to the operations 
of the Engliſh government, I was under a prepoſſeſſion of 
quite a contrary nature to that of a gentleman whoſe opi- 
nions have been above diſeuſſed: J uſed to take it for grant- 
ed that every article of liberty the ſubje& enjoys in this 
country was grounded upon ſome poſitive law by which 
this liberty was inſured to him. In regard to the freedom 


of the preſs, I had no doubt but it was ſo, and that there 
| | exiſted 
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This kind of law principle, owing to the ge- 
neral ſpirit by which all parts of the govern- 
ment are influenced, is even carried fo far that 
any quibble, or trifling circumſtance, by which 
an offender may be enabled to ſtep aſide and 
eſcape, though ever ſo narrowly, the reach of 
the law, are ſufficient to ſcreen him from pu- 


exiſted ſome particular law, or rather ſeries of laws or le- 
giſlative paragraphs, by which this freedom was defined 
and carefully ſecured: and as the liberty of writing hap- 
pened at that time to be carried very far, and to excite a 
great deal of attention (the noiſe about the Middleſex elec- 
tion had not yet ſubſided), J particularly wiſhed to ſee 
thoſe laws I ſuppoſed, not doubting but there muſt be 
ſomething remarkable in the wording of them. I looked 
into thoſe law books I had opportunities to come at, ſuch 
as Jacob's and Cunningham's Lm Dictionaries, Wood's 
Tuslitutes, and judge Blackſtone's Commentarzes, I alſo 
found means to have a ſight of Comyn's Digest of the Laws 
of England, and I was again diſappointed: this author, 
though this work conſiſts of five iolio volumes, had not 
had, any more than the authors juſt mentioned, any room 
to ſpare for the intereſting law I was in ſearch of. At 
length it occurred to me, though not immediately, that this 
liberty of the preſs was grounded upon its not being prohi- 
bited, —that this want of prohibition was the ſole, and at the 
fame time ſolid, foundation of it. This led me, when LI 
afterwards thought of writing ſomething upon the govern— 


ment of this country, to give the definition of the freedom 
of the preſs which is contained in p. 288, 289; adding to 
it the important conſirleration, of all actions reſpecting 
publications being to be decided by a jury, 
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niſhment, let the immorality or intrinſic guilt 
of his conduct be ever ſo openly admitted *. 
Such a narrow circumſcription of the exer- 


tions of the government 1s very extraordinary : 


it does not exiſt in any country but this; nor 
could it. The ſituation of other governments 
is ſuch, that they cannot thus allow themſelves 
to be ſhut out of the unbounded ſpace unoccu- 
pied by any law, in order to have their motions 
confined to that ſpot which expreſs and previ- 
ouſly declared proviſions have chalked out. The 
power of theſe governments being conſtantly 
attended with more or leſs precariouſneſs, there 
muſt be a degree of discretion anſwerable to it f. 


The 


* A number of inſtances, ſome even of a ludicrous 


kind, might be quoted in ſupport of the above obſervation. 


Even only a trifling flaw in the words cf an indictment is 
enough to make it void. The reader is alſo referred to the 
fact mentioned in the note, p. 176, and to that in p. 308, 


300, of this work. 


I do not remember the name of that party writer who, 


having publiſhed a treaſonable writing in regard to which 


he eſcaped puniſhment, uſed afterwards to anſwer to his 
friends, when they reproached him with his raſhneſs, J 


knew I was writing within an inch of the gallows, The law 
being both aſcertained and ſtrictly adhered to, he had been 


enabled to bring his words and pofitions ſo nicely within 

compass. . | | 
+ It might perhaps alſo be proved, that the great lenity 
uſed in England in the adminiſtration of criminal juſtice, 
both 
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The foundation of that law principle, or 
doctrine, which confines the exertion of the 
power of the government to ſuch cafes only as 
are expreſſed by a law in being, was laid when 
the Great Charter was paſſed: this reſtriction 
was implicd in one of thoſe general impartial 
articles which the barons united with the peo- 
ple to obtain from the ſovereign. The crown, 
at that time, derived from its foreign domi- 
nions that ſtability and inward ſtrength in re- 
gard to the Engliſh nation, which is now in a 
ſecret hidden manner annexed to the civil 
branch of its office, and which, though ope- 
rating by different means, continues to main- 
tain that kind of confederacy againſt it, and 
union between the different orders of the peo- 
ple. By the article in Magna Charta here al- 
luded to, the ſovereign bound himſelf neither 
to go, nor send, upon the {ubject, otherwiſe 
than by the trial of peers, and the law of the 
land *. This article was, however, afterwards 


Fd 


both in regard to the mildneſs, and to the frequent remit. | 
ting, of puniſhments, is eſſentially connected with the ſame 
circumftance of the stability of the government. Experience 
| ſhows that it is needleſs to aſe any great degree of harſhneſs 
and ſeverity in regard to offenders; and the preme go- 
verning aut thority is under no neceinty of ſhowing the ſubs 
ee magiſtracies any bad example in that reſpect. 
x. Wec super cum ibimus, ec SUNECP erm millemus, u 


per legale POS parium vel per le gen terre. Cap. xxix. 
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diſregarded in practice, in conſequence of the 
lawful efficiency which the king claimed for 
his proclamations, and eſpecially by the inſtitu— 
tion of the court of Har Chamber, which 
grounded its proceedings not only upon theſe 
proclamations, but alſo upon the particular 
rules it choſe to frame within itſelf. By the 
abolition of this court (and alſo of the Court of 
High Commiſſion) in the reign of Charles the 
Firſt, the above proviſion of the Great Charter 
was put in actual force; and it has appeared 
by the event, that the very extraordinary re- 
ſtriction upon the governing authority we are 
alluding to, and its execution, are no more 
than what the intrinſic ſituation of things, and 
the ſtrength of the conſtitution, can bear *. 


* The court of Star Chamber was like a court of equity 
in regard to criminal matters; it took upon itſelf to decide 
upon thoſe caſes of offence upon which the uſual courts 
of law, when uninfluenced by the crown, retuſed to decide, 
either on account of the filence of the laws in being, or of 

the particular rules they had eſtabliſhed within themſelves; 
| which is exactly the office of the Court of Chancery (and of 
the Exchequer) in regard to matters of property. (See 
back, p. 135). The great uſefulneſs of courts of this kind 
has cauſed the Courts of Equity, in regard to civil matters, 
to be ſupported and continued; but experience has ſhown, 
as is above obſerved, that no eſſential inconvenience can 
ariſe from the ſubject being indulged with the very great 
freedom he has acquired by the total abolition of all arbi- 
trary or proviſional courts in regard to criminal matters, 


The 
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The law doctrine we have above deſcribed, 
and its being ſtrialy regarded by the high go- 
verning authority, I take to be the moft cha- 
racteriſtic circumſtance in the Engliſh govern- 
ment, and the moſt pointed proof that can be 
given of the true freedom which is the conſe- 
quence of its frame. The practice of the 
executive authority thus to ſquare its motions 
upon ſuch laws, and ſuch only, as are aſcer- 
tained and delared before-hand, cannot be the 
reſult of that kind of ſtability which the crown 
might derive from being ſupported by an arm- 
ed force, or, as the above-mentioned author 
has expreſſed it, from the ſovereign being the 
general of an army; ſuch a rule of acting is 
even contradictory to the office of a general: 
the operations of a general eminently depend 
for their ſucceſs, on their being ſudden, un- 
foreſeen, attended by ſurpriſe. | 
In general, that ſtability of the power of the 
Engliſh crown we have deſcribed cannot be 
the reſult of that kind of ſtrength which ariſes 
from an armed force: the kind of ſtrength 
which is conferred by ſuch a weapon as an 
army, is too uncertain, too complicate, too 
liable to accidents: in a word, it falls infinitely 
* ſhort of that degree of ſteadineſs which is ne- 
ceſſary to counterbalance, and at laſt quiet, 
thoſe 


n * Ian, — = 
YO TO IT re RR r 
. — * 0 _ — 0 a ; 2 


Nee 


412 THE CONSTITUTION. 


thoſe extenſive agitations in the people which 
ſometimes ſeem to threaten the deſtruction of 
order and government. An army, if iis ſup- 
port be well directed, may be uſeſul to pre- 


vent this reſtleſſneſs in the people from begin- 


ning to exiſt; but it cannot keep it within 
4 HOY when it has once taken place. 

If from general arguments and confidera- 
tions, we paſs to particular facts, we ſhall 
actually find that the crown, in England, does 
not rely for its ſupport, nor ever has relied, 


upon the army of which it has the command. 
From the carlicft times, that is, long before 


the invention of ſtanding armies among Euro— 
pean princes, the kings of England poſſeſſed an 


authority certainly as full and extenſive as that 


which they do now enjoy. After the weight 
they derived from their poſſeſſions beyond ſea 
had been loſt, a certain arrangement of things 
began to be formed at home, which ſupplied - 
them with a ſtrength of another kind, though 
not leſs folid: and they began to derive * 
the civil branch of their regal office that ſecure 


power which no other monarchs had ever 


poſſeſſed, except through the aſſiſtance of le- 
gions and prætorian guards, or of armies of 
Janifaries, or of Strelitzes. 


Ihe princes of the houſe of Rs. to ſpeak 
of 
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of a very remarkable period in the Engliſh hiſ- 
tory, though they had. no other viſible preſent 
force than inconſiderable retinues of ſervants, 
were able to exert a power equal to that of the 
moſt abſolute monarchs that ever reigned, 
equal to that of the Domitians or Commoduses, 
or of the Amuraths or Bajazets: nay, it even 
was ſuperior, if we conſider the ſteadineſs and 
outward ſhow of legality with which it was 
attended throughout. 

The ſtand which the kings of the bool of 
Stuart were able to make, though unarmed, 
and only ſupported by the civil authority of 
their office, during a long courſe of years, 
againſt the reſtleſs ſpirit which began to actuate 
the nation, and the vehement political and re- 
ligious notions that broke out in their time, is 
ſtill more remarkable than even the exorbitant 
Power of the princes of the houſe of Tudor, 
during whoſe reign prepoſſeſſions of quite a 
contrary nature were univerſal. 

The ſtruggle opened with the reign of James 
the Firſt; yet he peaceably weathered the be- 
ginning ſtorm, and tranſmitted his authority 
undiminiſhed to his ſon. Charles the Firſt was 
indeed at laſt cruſhed under the ruins of the 
conſtitution: but if we conſider that, after 
making the important national conceſſions con- 

tained in the Petition of Night, he was able, 
ſingle 
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| fingle and unarmed, to maintain his ground 


without loſs or real danger, during a ſpace of 
eleven years, that 1s, till the year 1640, and 
thoſe that followed, we ſhall be inclined to 
think that, had he been better advifed, he 
might have avoided the misfortunes that at 
length befel him. 

Even the events of the reign of James the Se- 
cond afford a proof of that ſolidity which is an- 
nexed to the authority of the Engliſh crown. 


Notwithſtanding the whole nation, not except- 


ing the army, were in a manner unanimous 
againſt him, he was able to reign full four years, 
ſtanding ſingle againſt all, without meeting 
with any open reſiſtance. Nor was ſuch juſti- 
fiable and neceſſary reſiſtance eaſily brought 
about at length*. Though it is not to be 


* Mr, Hume is rather too anxious in his wifh to excul- 


pate James the Second. He begins the concluſive character 


he gives of him, with repreſenting him as a prince whom we 
may safely pronounce more unfortunate than criminal, If we 
confider the ſolemn engagements entered into, not by his 
predeceſſors only, but by himſelf, which this prince endea- 
voured to break, how cool and deliberate his attack on the 
Iiberties and religion of the people was, how unprovoked 
the attempt, and in ſhort how totally deſtitute ke was of any 
plea of ſelf-defence or neceſſity, a plea to which moſt of the 
Princes who have been at variance with their ſubjects had 
ſome ſort of more or leis diſtant claim, we ſhall look upon 
him as being perhaps the guilticſt monarch that ever exiſted. 


doubted 
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doubted that the dethroning of James the Se- 
cond would have been effected in the iſſue, and 


perhaps in a very tragical manner; yet, if it 


had not been for the aſſiſtance of the prince of 
Orange, the event would certainly have been 
poſtponed till a few years later. That autho- 


rity on which James relied with ſo much con- 


fidence, was not annihilated at the time it was, 
otherwiſe than by a ready and conſiderable 
armed force being brought againſt it from the 
other ſide of the ſea, like a ſolid fortreſs, which, 
though without any viſible out-works, requires, 
in order to be compelled to ſurrender, to be 
battered with cannon. 


If we look into the manner in which this 


country has been governed ſince the revolution, 


we ſhall evidently ſee that it has not been by 


means of the army the crown has under its 
command, that it has been able to preſerve and 
exert its authority. It is not by means of their 


ſoldiers that the kings of Great Britain prevent 


the manner in which elections are carried on, 
from being hurtful to them; for theſe ſoldiers 
muſt move from the places of election one day 
before ſuch elections are begun, and not re- 
turn till one day after they are finiſhed. It is not 
by means of their military force that they pre- 
vent the ſeveral kinds of civil magiſtracies in 
the kingdom from invading and leſening their 
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prerogative; for this military force is not to act 
till called for by theſe latter, and under their 
direction. It is not by means of their army 
that they lead the two branches of the legiſla- 
ture into that reſpect of their regal authority 
we have before deſeribed; ſince each of theſe 
two branches, ſeverally, is poſſeſſed with an 
annual power of diſbanding this army *. 
There is another circumſtance, which, ab- 
ſtractedly of all others, makes it evident that 
the executive authority of the crown is not ſup- 
ported by the army: I mean the very ſingular 
ſubjection in which the military is kept in re- 
gard to the civil power 1n this country. 
In a country where the governing authority 
in the ſtate is ſupported by the army, the mili- 
tary profeſſion, who, in regard to the other pro- 
feſſions, have on their ſide the advantage of 
| preſent force, being now moreover counte- 
nanced by the law, immediately acquire, or ra- 
ther aſſume, a general aſcendency; and the ſo- 


* The generality of the people have from early times 
been fo little accuſtomed to ſee any diſplay of force uſed to 
influence the debates of the parliament, that the attempt 
made by Charles the Firſt to ſeize the fice members, attended 
by a retinue of about two hundred ſervants, was the ac- 
tual ſpark that ſet in a blaze the heap of combuſtibles 
which the preceding conteſts had accumulated. The par- 
liament, from that fact, took a pretence to make military 
preparations in their turn; and then the civil war began. 

vereign, 
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vereign, far from wiſhing to diſcourage their 
claims, feels an inward happineſs in ſeeing that 
inſtrument on which he reſts his ie ad- 
ditionally ſtrengthened by the reſpect of the 
people, and receiving a kind of legal ſanction 
from the general outward conſent. 

And not only the military profeſſion at large, 
but the individuals belonging to it, alſo claim 
perſonally a pre- eminence: chief commanders, 
officers, ſoldiers or janiſſaries, all claim, in their 
own ſpheres, ſome ſort of exclulive privilege : 
and theſe privileges, whether of an honorary, or 
of a more ſubſtantial kind, are violently aſlerted, 
and rendered grievous to the reſt of the com- 
munity, in proportion as the aſliſtance of the 
military force is more evidently neceſſary to, 
and more frequently employed by, the govern- 
ment. Theſe things cannot be otherwiſe. 

Now, if we look into the facts that take 
place in England, we ſhall find that a quite 
different order prevails from what is above de- 
ſcribed. All courts of a military kind are un- 
der a conſtant ſubordination to the ordinary 
courts of law. Officers who have abuſed their 
private power, though only in regard to their 
own foldiers, may be called to account before 
a court of common law, and compelled to 
make proper ſatisfaction. Even any flagrant 
abuſe 
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. abuſe of authority committed by members of 
courts-martial, when fitting to judge their own 
people, and determine upon caſes entirely of 
a military kind, makes them liable to the ani- 


madverſion of the civil judge. 
To 


* A great number of inſtances might be produced to 
prove the above-mentioned ſubjection of the military to 
I ſhall introduce one which is particu- 


the civil power. 
I meet with it in the Ron 3 85 


larly remarkable: 


cations of the year 1746. 
A lieutenant of marines, whoſe name was Frans had 


been charged, while in the Weſt Indies, with contempt of 
orders, for having refuſed, when ordered by the captain, to 


aſſiſt another lieutenant in carrying another officer priſoner 


on board the ſhip: the two lieutenants wanted to have the 


captain give the order in writing. For this lieutenant 
Frye was tried at Jamaica by a court-martial, and ſentenced, 
to fifteen years' impriſonment, beſides being declared inca- 
pable of ſerving the king. He was brought home: and 
his caſe, after being laid before the privy council, appear- 
ing in a juſtifiable light, he was releaſed. Some time after 
he brought an action againſt Sir Chaloner Ogle, who had 
fat as preſident to the above court- martial, and had a ver- 
dict in his favour for one thouſand pounds damages (it was 
alſo proved that he had been kept fourteen months in the 
moſt ſevere confinement before he was brought to his trial). 
The judge moreover informed him that he was at liberty to 
bring his action againſt any of the members of the ſaid 
court-martial he could meet with, The following part of 
the affair is ſtill more remarkable. 
Upon application made by lieutenant Frye, Sir John 
Willes, lord chief juſtice of the Common Pleas, iſſued 


his 
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To the above facts concerning the pre-emi- 
nence of the civil over the military power at 
| : large, 


his writ againſt admiral Mayne, and captain Rentone, two 
of the perſons who had ſat in the above court-martial, who 
happened to be at that time in England, and were members 
of the court-martial that was then fitting at Deptford, ta 
determine on the affair between admirals Matthews and 
Leſtock, of which admiral Mayne was moreover preſident ; 


and they were arreſted immediately after the breaking up of 


the court. The other members reſented highly what they 
thought an inſult: they met twice on the ſubject, and came 
to certain resolutions, which the judge advocate was directed 
to deliver to the Board of Admiralty, in order to their being 
laid before the king. In theſe reſolutions they demanded 
« ſatisfaction for the high inſult on their preſident, from all 
„ perſons, how high ſoever in office, who have ſet on foot 
« this arreſt, or in any degree adviſed or promoted it; 
moreover complaining, that, by the ſaid arreſt, © the order, 
« diſcipline, and government of his majeſty's armies by ſea 
« was diſſolved, and the ſtatute 13 Car. II. made null and 
& yoid.” | | 
The altercations on that account laſted ſome months, At 
length the court-martial thought it neceſſary to ſubmit; 
and they ſent to lord chief juſtice Willes a letter ſigned 
by the ſeventeen officers, admirals, and commanders, who 
compoſed it, in which they acknowledged that © the resolu- 
« tions of the 16 and 21 May were unjust and unwarrantable, 
« and do as pardon of his lordship, and the whole Court of 
« Common Pleas, for the indignity offered to him and the court.” 
This letter judge Willes read in the open court, and di- 
rected the ſame to be regiſtered in the Remembrance Office, 


eas a memorial to the present and future ages, that whoever 
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large, it is needleſs to add that all offences com- 
mitted by perſons of the military profeſſion, in 
regard to individuals belonging to the other 
claſſes of the people, are to be determined upon 
by the civil judge. Any uſe they may make 
of their force, unleſs expreſsly authoriſed and 
directed by the civil magiſtrate, let the occaſion 
be what it may, makes them liable to be con- 
victed of murder for any life that may have 
been loſt. Pleading the duties or cuſtoms of 
their profeſſion, in extenuation of any offence, 
is a plea which the judge will not ſo much as 
underſtand. Whenever claimed by the civil 
power, they muſt be delivered up immediately. 
Nor can it, in general, be ſaid that the coun- 
tenance ſhown to the military profeſſion by the 
ruling power in the ſtate has conſtantly been 
ſuch as to inſpire the bulk of the people with a 
diſpoſition tamely to bear their acts of oppreſ- 
ſion, or to raiſe in magiſtrates and juries any 
degree of prepoſſeſſion ſufficient to lead them 
always to determine with partiality in their fa- 


your *, 
The 


te get themselres abore the law, will, in the end, find them. 
e geltes mistaken.” The letter from the court- martial, to- 
gether with judge Willes's acceptation, were inſerted in 
the next Gazette, 15th November, 1746. 
*The reader may fee, in the publications of the year 


1770, the clamour that was raiſed on account of a general 
. | in 
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The ſubjection of the military to the civil 


power, carried to that extent it is in England, 
is another charaQeriſtic and diſtinctive circum- 
ſtance in the Engliſh government. | 

It is ſufficiently evident that a king does not 
look to his army for his ſupport, who takes ſo 
little pains to bribe and unite it to his intereſt; 

In general, if we conſider all the different 
circumſtances in the Engliſh government, we 
ſhall find that the army cannot poſſibly procure 
to the ſovereign any permanent ſtrength,—any 


ſtrength upon which he can rely, and from it 


expect the ſucceſs of any ps and diſtant 
meatures.- 

The public notoriety of the debates in par- 
liament induces all individuals, ſoldiers as well 
as others, to pay ſome attention to political 
ſubjects: and the liberty of ſpeaking, printing, 


and intriguing, being extended to every order 


in the army (gen. Ganſell) having walled himſelf of the 
vicinity of his ſoldiers to prevent certain ſheriff's officers 
from executing an arreſt upon his perſon, at Whitehall. It 
however appeared that the general had done nothing more 
than put forth a few of his men, in order to perplex and 
aſtoniſh the ſheriff's officers; and in the mean time he took 
an opportunity for himſelf to flip out of the way. The 
violent clamour we mention was no doubt owing to 
the party ſpirit of the time; but it nevertheleſs ſhows 


what the notions of the bulk of the people were on the 
ſubject. 
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of the nation by whom they are ſurrounded, 
makes them liable te imbibe every notion that 
may be directly contrary to the views of that 
power which maintains them. | 

The cafe would be ſtill worſe if the ſovereign 
was engaged in a conteſt with a very numerous 
part of the nation. The general concern would 
increaſe in proportion to the vehemence of the 
parliamentary debates: individuals, in all the 
different claſſes of the public, would try their 
eloquence on the ſame ſubjects; and this elo- 
quence would be in great meaſure exerted, 
during ſuch intereſting times, in making con- 
verts of the ſoldiery: theſe evils the ſovereign 
could not obviate, nor even know, till it ſhould 
be in every reſpect too late. A prince, engag- 
ed in the conteſt we ſuppoſe, would ſcarcely 
have completed his firſt preparations, —his pro- 
ject would ſcarcely be half ripe for execution, 
—before his army would be taken from him. 
And the more powerful this army might be, the 
more adequate, ſeemingly, from its numbers, 
to the taſk it is intended for, the more open it 
would be to the danger we mention. 

Of mis, James the Second made a very re- 
markable experiment. He had augmented his 
army to the number of thirty thouſand. But 
when the day came in which their ſupport 
was to have been uſeful to him, ſome deſerted 

| to 
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to the enemy ; others threw down their arms; 
and thoſe who continued to ſtand together, 


ſhowed more inclination to be ſpectators of, 
than agents in, the conteſt. In ſhort, he gave 


all over for loſt, without making any. trial of 
their aſſiſtance . 


From | 


* The army made loud rejoicings on the day of the a- 
quittal of the bishops, even in the preſence of the king, who 
had purpoſely repaired to Hounſlow Heath on that day. 
He had not been able to bring a ſingle regiment to declare 
an approbation of his meaſures in regard to the teſt and 
penal ſtatutes. The celebrated ballad Lero lero lillibulero, 
which is reported to have had ſuch an influence on the 


minds of the people at that time, and of which biſhop - 


Burnet ſays, © never perhaps so slight a thing*had $0 great an 
« effect,” originated in the army: © the whole army, and at last 
4 people both in city and country, were perpetually singing it.” 


To a king of England, engaged in a project againſt pubs | 


lic liberty, a numerous army, ready formed before-hand, 


muſt, in the preſent ſituation of things, prove a very great 


impediment ; he cannot poſſibly give his attention to the 
proper management of it: the leſs ſo, as his meaſures for 
that purpoſe muſt often be contradictory to thoſe he is to 
Pane with the reſt of the people. Fat 

If a king of England, wiſhing to ſet aſide the preſent 


conſtitution, and to aſſi milate his power to that of the other 


ſovereigns of Europe, was to do me the honour to conſult 
meas to the means of obtaining ſucceſs, I wouldrecommend 
to him, as his firſt preparatory ſtep, and before his real pro- 
ject is even ſuſpected, to diſband his army, keeping only a 
ſtrong guard, not exceeding twelve hundred men. This 
done, he might, by means of the weight and advantages of 

„ his 
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From all the facts before · mentioned, it is 
evident that the power of the crown, in Eng- 
land, reſts upon foundations quite peculiar to it- 
ſelf, and that its ſecurity and ſtrength are ob- 
tained by means totally different from thoſe by 
which the ſame advantages are ſo incompletely 
procured, and ſo dearly paid for, in other 


countries, | 
It is without the aſſiſtance of an armed a 


that the crown, in England, is able to manifeſt 
that dauntleſs independence on particular in- 
dividuals, or whole claſſes of them, with which 
it diſcharges its legal functions and duties. It 
is without the aſſiſtance of an armed force, it 
is able to counterbalance the extenſive and un- 


his place, ſet himſelf about undermining ſuch conſtitutional 
laws as he diſlikes; uſing as much temper as he can, that he 
may have the more time to proceed. And when at length 
things ſhould be brought to a crifis, then I would adviſe 
him to form another army, out of thoſe friends or claſs of 
the people whom the turn and incidents of the preceding 
conteſts will have linked and-xiveted to his intereſt: with 
this army he might now take his chance; the reſt would 
depend on his generalſhip, and even in a great meaſure on 
his bare reputation in that reſpect. 

In offering my advice to the king of England, 1 wack, 
however, conclude with obſerving to him, that his ſituation 
is as advantageous to the full as that of any king upon 
earth, and, upon the whole, thatall the advantages that can 
poſſibly ariſe from the ſucceſs of his plan cannot make it 
worth his while to undertake it, | 


reſtrained 


f 
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reſtrained freedom of the people, it is able to 


exert that reſiſting ſtrength which conſtantly 


| keeps increaſing in a ſuperior proportion to the 
force by which it is oppoſed, that ballaſting 
power by, which, in the midſt of boiſterous 
winds and gales, it recovers and rights again 
the veſſel of the ſtate®. f 

It is from the civil branch of its office the 
crown derives that ſtrength by which it ſub- 
dues even the military power, and keeps it in 
a ſtate of ſubjection to the laws, unexampled 
in any other country. It is from an happy ar- 
rangement of things it derives that uninter- 
rupted ſteadineſs, that indiviſible ſolidity, which 

procures to the ſubject both ſo certain a pro- 
teftion, and ſo extenfive a freedom. It is 
from the nation it receives the force with which 


it governs the nation. Its reſources are official 


energy, and not compulſion,—-free action, and 


* There is a number of circumſtances in the Engliſh go-. 


vernment which thoſe perſons who wiſh for ſpeculative me- 
liorations, ſuch as parliamentary reform, or other changes 
of a like kind, do not perhaps think of taking into con- 
fideration. If ſo, they are, in their proceedings, in danger 
of meddling with a number of ſtrings, the' exiſtence of 
which they do not ſuſpect. While they only mean refor- 
mation and improvement, they are in danger of removing 
the talisman on which the exiſtence of the fabric depends, 
or, like king Nisus's daughter, of cutting off the fatal hair 
with which the fate of the city is connected. 
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not fear, —and it continues to reign through the 
political drama, the ſtruggle of the voluntary 
paſſions of thoſe who pay obedience to it“. 


CHAP. XVIII. 
How far the Examples of Nations who have lost 
their Liberty are applicable to England. 


Every government (thoſe writers obſerve, 
who have treated on theſe ſubjects) containing 
within itſelf the efficient -cauſe of its ruin, a 
cauſe which is eſſentially connected with thoſe 
very circumſtances that had produced its pro- 
ſperity; the advantages attending the Engliſh 
government cannot therefore, according to 
theſe writers, exempt it from that latent de- 
fect which is ſecretly working its ruin; and 
M. de Monteſquieu, giving his opinion both 
on the cauſe and the effect, ſays the Englith 
_ conſtitution will loſe its liberty, will periſh: 
« Have not Rome, Lacedæmon, and Carthage, 
«& periſhed? It will periſh when the legiſlative 


Many perſons, ſatisfied with ſeeing the elevation and 
upper parts of a building, think it immaterial to give a look 
under ground, and notice the foundation. Thofe readers 
therefore, who chooſe, may conſider the long chapter that 
has juſt been concluded, as a kind of foreign digreſſion, or 


parentheſis, in the courſe of the work, 155 N 
| power 


OF ENGLAND. 457 
= power ſhall have become more corrupt than 
«© the executive.” 


Though I do by no means pretend that any | 


human eſtabliſhment can eſcape the fate to 
which we ſee every thing in nature is ſubjeQ, 


nor am ſo far prejudiced by the ſenſe I enter- 


tain of the great advantages of the Engliſh go- 
vernment as to reckon among them that of 
eternity, —[ will, however, obſerve in general, 
that, as it differs by its ſtructure and reſources 


from all thoſe with which hiſtory makes us ac- 


quainted, ſo it cannot be ſaid to be liable to 
the ſame dangers: To judge of one from the 
other, is to judge by analogy where no analo- 
gy is to be found; and my reſpect for the au- 
thor I have quoted will not hinder me from 
ſaying that his opinion has not the ſame weight 


with me on this occaſion that it has on many 


others. | . 
Having nogictied, as indeed all Hitematic 
writers upon politics have done, to inquire at- 
tentively into the real foundations of power and 
of government among mankind, the principles 
he lays down are not always ſo clear, or even 
ſo juſt, as we might have expected from a man 
of ſo acute a genius. When he ſpeaks of Eng- 
land, for inſtance, his obſervations are much 
too general: and though he had frequent oppor- 
tunities of nnn. with men. who had been 
perſonally 
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perſonally. concerned in the public affairs of 
this country, and he had been himſelf an eye- 
witneſs of the operations of the Engliſh govern- 

ment, yet, when he attempts to deſcribe it, he 

rather tells us what he conjectured than what 
he ſaw. 

The examples he quotes, and the ainiſes of 
diſſolution which he aſſigns, particularly con- 
firm this obſervation. The government of 
Rome, to ſpeak of the one which, having gra- 
dually, and as it were of itſelf, fallen to ruin, 
may afford matter for exact reaſoning, had no 
relation to that of England. The Roman peo- 


ple were not, in the latter ages of the com- 


mon wealth, a people of citizens but of con- 
querors. Rome was not a ſtate, but the head 
of a ſtate. By the immenſity of its conqueſts, 
it came in time to be in a manner only an ac- 
ceſſary Part of its own empire. Its power be- 
came ſo great, that, after having conferred it, 
it was at length no longer able to reſume it: 
and from that moment it became itſelf ſubjeCt- 
ed to it, for the ſame reaſon that the Provinces 
were fo. 

The fall of Rome, therefore, v was an event 
peculiar to its ſituation; and the change of 
manners which accelerated this fall, had alſo 
an effect which it could not have had but in 
that fame ſituation, Men who had drawn to 

_ them» 
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themſelves all the riches of the world, could no 
longer be content with the ſupper of Fabricius, 
and the cottage of Cincinnatus. The people 

who were maſters of all the corn of Sicily and 
Africa, were no longer obliged to plunder their 
neighbours of theirs. All poſſible enemies, be- 
ſides, being exterminated, Rome, whoſe power 
was military, became to be no longer an army; 
and that was the æra of her corruption; if, in- 
deed, we ought to give that name to what was 
the inevitable conſequence of the nature of 
things. 

In a word, Rome was deſtined to loſe *r 
liberty when ſhe loſt her empire; and ſhe was 
deſtined to loſe her empire, whenever ſhe 
ſhould begin to enjoy it. 

But England forms a ſociety founded Upon 
principles entirely different. Here, all liberty 
and power are not- accumulated as it were in 
one point, ſo as to leave, every where elſe, 
only ſlavery and miſery, conſequently only ſeeds 
of diviſion and ſecret animoſity. From one end 

of the iſland to the. other the ſame Jaws take 
place, and the ſame intereſts prevail: the whole 
nation, beſides, equally concurs in the framing 
of the government : no one part, therefore, has 
cauſe to fear that the other parts will ſuddenly 
ſupply the neceſſary forces to deſtroy its liber- 
ty: and the whole have, of courſe, no occa- 
ſion 
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fion for thoſe ferocious kinds of virtue which 
are indiſpenſably neceſfary to thoſe who, from 
the fituation to which they have brought them 
ſelves, are continually expoſed to dangers, and 


after having invaded every 1 muſt abſtain 


from every thing. 

The fituation of the W of England, 
therefore, eſſentially differs from that of the 
people of Rome. The form of the Engliſn 
government does not differ leſs from that of 
the Roman republic: and the great advantages 
it has over the latter, for preſerving the liberty 
of the people from ruin, have been deſcribed 


at length in the courſe of this work. 


Thus, for inſtance, the ruin of the Roman 
republic was principally brought about by the. 
exorbitant power to which ſeveral of its citi- 
zens were ſucceſſively enabled to riſe. In the 
latter age of the commonwealth, thoſe citizens 
went ſo far as to divide among themſelves the 
dominions of the republic in much the ſame 
manner as they might have done lands of their 
own. And to them others in a ſhort time ſuc- 
ceeded, who not only did the ſame, but even 
proceeded to that degree of tyrannical inſo- 
lence, as to make ceſſions to each other, by 
expreſs and formal compacts, of the lives of 
thouſands of their fellow- citizens. But the 
great and conſtant authority and weight of the 

; crown, 
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crown, in England, prevent, in their very begin- 
ning, as we have ſeen, all misfortunes of this 
kind; and the reader may recollect what has 
been ſaid before on that ſubject. 

At laſt the ruin of the republic, as every o one 
knows, was completed. One of thoſe power- 
ful citizens to whom we alluded, in proceſs of 
time, found means to exterminate all his com- 
petitors: he immediately aſſumed to himſelf 
the whole power of the ſtate, and eſtabliſhed 
for ever after an arbitrary monarchy, But ſuch 
a ſudden and violent eſtabliſhment of a monar- 
chical power, with all the fatal conſequences 
that would reſult from ſuch an event, are cala- 
mities which cannot take place in England. 
That ſame kind of power has here exiſted for 
ages: it is circumſcribed by fixed laws, and 
eſtabliſhed upon regular and well-known foun- 
dations. 

Nor is there any great ions that this power 
may, by means of thoſe legal prerogatives it 
already poſſeſſes, ſuddenly aſſume others, and at 
laſt openly make itſelf abſolute. The important 
privilege of granting to the crown its neceſſary 
ſupplies, we have before obſerved, is veſted in 
the nation: and how extenſive ſoever the prero- 
gatives of a king of England may be, it con- 
ſtantly lies in the power of his people either to 


grant or deny him the means of exerciſing them. 
This 
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This right, poſſeſſed by the people of Eng- 
land, conſtitutes the great difference between 
them and all the other nations that live under 
monarchical governments. It likewiſe gives 
them a great advantage over fuch as are formed 
into republican ſtates, and confers on them a 
means of influencing the conduct of the go- 
vernment, not only more effectually, but alſo 
(which is more in point to the ſubject of this 
chapter) incomparably more laſting and ſecure 
than thoſe reſerved to the people, in the ſtates 
we mention. wt 
In thoſe ſtates, the political rights which 
uſually fall to the ſhare of the people are thoſe 
of voting in general aſſemblies, either when laws 
are to be enacted, or magiſtrates to be elected. 
But as the advantages ariſing from theſe general 
rights of giving votes are never very clearly af- 
certained by the generality of the people, fo 
neither are the conſequences attending particu- 
lar forms or modes of giving theſe votes gene- 
rally and completely underſtood. They accord- 
ingly never entertain any ſtrong and conſtant 
preference for one method rather than another ; 
and it hence always proves but too eaſy a thing 
in republican ſtates, either by inſidious propo- 
ſals made at particular times to the people, or 
by well-contrived precedents, or other means, 


firſt to reduce their political privileges to mere 
ceremonies 
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ceremonies and fotms, and, at laſt, entirely to 
aboliſh them. 5 | 

Thus, in the Roman republic, the mode 
which was conſtantly in uſe for about one hun- 
dred and fifty years, of dividing the citizens 
into certurig when they gave their votes, re- 
| duced the right of the greater part of them, dur- 
ing that time, to little more than a ſhadow. 
After the mode of dividing them by tribes had 
been introduced by the tribunes, the bulk of the 
citizens indeed were not, when it was uſed, un- 
der ſo great a diſadvantage as before; but yet 
the great privileges exerciſed by the magiſtrates 
in all the public aſſemblies, the power they aſ- 
ſumed of moving the citizens out of one tribe 
into another, and a number of other circum- 
ſtances, continued to render the rights of the 
citizens more and more inefficient; and in fact 
we do not find that when thoſe rights were at 
laſt entirely taken from them, they expreſſed 
any very great degree of diſcontent. 

In Sweden (the former government of which 
partook much of the republican form) the right 
allotted to the people in the government was 
that of ſending deputies to the general ſtates of 
the kingdom, who were to give their votes on the 
| reſolutions that were to be taken in that aſſem- 
bly. But the privilege of the people of ſending 
ſuch deputies was, in the firſt place, greatly di- 

miniſhed 
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miniſhed by ſeveral eſſential diſadvantages under 
which theſe deputies were placed with reſpect 
to the body, or order, of the nobles. The ſame 
privilege of the people was farther lefſened by 
their deputies being deprived of the right of 
freely laying their different propoſals before the 
ſtates, for their aſſent or diſſent ; and by veſting 
the excluſive right of framing ſuch propoſals in 
a private aſſembly, which was called the secret 
- committee; Again, the right allowed to the or- 
der of the nobles, of having a number of 
members in this ſecret committee, double to 
that of all the other orders taken together, 
rendered the rights of the people ſtill more in- 
effectual. At the laſt revolution, the rights 
we mention have been in a manner taken from 
the people; and they do not ſeem to have made 
any great efforts to preſerve them“. 

But the ſituation of affairs in England is to- 
tally different from that which we have juſt de- 
ſcribed. The political rights of the people are 
inſeparably connected with the right of property, 


* I might have-produced examples of a number of re- 
publican ſtates, in which the people have been brought, at 
one time or other, to ſubmit to the loſs of their political 
privileges. In the Venetian republic, for inſtance, the 
right, now excluſively veſted in a certain number of fa- 
milies, of enacting laws, and electing the doge and other 
magiſtrates, was originally veſted in the whole people. 

| | —with 
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—with a right which it is as difficult to ral 
date by artifice, as it is dangerous to attack by 
force, and which we ſee that the moſt arbitrary 
kings, in the full career of their power, have 
never offered to violate without the greateſt pre- 
cautions. A king of England who would enſlave 
his people, muſt begin with doing, for his firſt 
act, what all other kings reſerve for the laſt; and 
he cannot attempt to deprive his ſubjects of 
their political privileges, without declaring war 
: againſt the whole nation at the ſame time, and 
attacking every individual at once in his moſt 
permanent and beſt underſtood intereſt. 

The means poſſeſſed by the people of Eng- 
land, of influencing the conduct of the govern- 
ment, is not only in a manner ſecure againſt any 
N danger of being taken from them: it is more- 
over attended with another advantage of the 
greateſt importance; ; which i is that of conferring 
naturally, and as it were neceſſarily, on'thoſe to 
whom they. intruſt the care of their intereſts, the 
great privilege we have before deſcribed, of de- 
bating among themſelves, whatever queſtions 
they think conducive to the good of their con- 
ſtituents, and of framing whatever bills they 
think proper, and in what terms they chooſe. 

This privilege of ſtarting new ſubjects of deli- 
beration, and, i in ſhort, of propounding i in the buſi- 
neſs of legiſlation, which, in England, is allotted 

Hh to 
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to the repreſentatives of the people, forms 
another capital difference between the Engliſh 
conſtitution, and the government of other free 
ſtates, whether limited monarchies or common- 
wealths, and prevents that which, in thoſe 
ſtates, proves a moſt effectual means of ſub- 
verting the laws favourable to public liberty, 
I mean the undermining of theſe laws by the 
precedents and artful practices of thoſe who 
are inveſted with the executive power in the 


% 


government. 

In the ſtates we mention, the active ſhare, or 
the buſineſs of propounding, in legiſlation, being 
ever allotted to thoſe perſons who are inveſted 
with the executive authority, they not only 
' poſſeſs. a general power, by means of infi- 
dious and well-timed propoſals made to the _ 
people, of getting thoſe laws repealed which 
ſets bounds to their authority ; but when they 
do not chooſe openly to diſcover their wiſhes 
in that reſpect, or perhaps are even afraid of 
failing in the attempt, they have another re- 
ſource, which, though ſlower in its operation, 
is not leſs effetual in the iſſue. They neg- 
lect to execute thoſe laws which they diſlike, 
or deny the benefit of them to the ſeparate 
ſtraggling individuals who claim it, and, in 
mort, introduce practices that are directly 


repugnant to them. | Theſe practices in a 
courſe 
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coutſe of time become reſpectable ugα .es, and 
at length obtain the force of lars. 

_ The people, even where they are allowed: a 
ſhare in legiſlation, being ever passve in the ex- 
ercife of it, have no opportunities of framing 


new proviſions by which to remove theſe ſpu · 


rious practices or regulations, and declare 
what the law in reality is. The only reſource 


of the citizens, in ſuch a ſtate of things, is 


either to be perpetually cavilling, or openly to 
oppoſe: and, always exerting themſelves either 
too ſoon or too late, they cannot come forth to 
defend their liberty, without incurring the 
charge, either of diſaffection, or of rebellion. 
And while the whole claſs of politicians, 
Who are conſtantly alluding to. the uſual 
forms of limited governments, agree in de- 


ciding that freedom, when once loſt, cannot 


be recovered®, it happens that the maxim 
principits obsta, which they look upon as the 
| ſafeguard of liberty, and which they accordingly 
never ceaſe to recommend, beſides its requir- 


ing a degree of watchfalneſs incompatible 


with the ſituation of the ee is in a man- 
ner impracticable. 
'But the operation of prfering b grievances, 


* « Ve free nations, remember this maxim: : Freedom 


1 4m be acquired, but it cannot be recovered.” Rougzeau's 
Social Compact, chap. VIII. 
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which in other governments is a conſtant fore- 
runner of public commotions, and that of 
framing new law remedies, which is fo jealouſly 
ſecured to the ruling powers of the ſtate, are, in 
England, the conſtitutional and appropriated 


offices of the repreſentatives of the people. 


How long ſoever the people may have remain- 
ed in a ſtate of ſupinenefs, as to their moſt valu- 
able intereſts, whatever may have been the neg · 


lect and even the errors of their repreſentatives, 


the inſtant the latter come-either to fee theſe 


errors, or to have a ſenſe of their duty, they 


proceed, by means of the privilege we mention, 
to aboliſh thoſe abuſes or prattices which, dur- 
ing the preceding years, had taken place of the 
laws. To how low ſoever a ſtate public liberty 
may happen to be reduced, they take it where 
they find it, lead it back through the ſame path; 
and to the ſame point, from which it had been 
compelled to retreat; and the ruling power, 
vrhatever its uſurpations may have been how 
far ſoever it may have overflowed its banks, 
is ever brought back to its old limits. 

To the exertions of the privilege we mention, 
were owing the frequent confirmations and eluci- 
dations of the Great Charter that took place i in 
different reigns. By means of the ſame privilege 
the act was kg; without public commotion, 


which had enacted that the Kin g's Proclamation 
| ſhould 


of ENGLAND. . 469 


ſhould have the force of law: by this act pub. 


lic liberty ſeemed: to be irretrievably loſt ; and 


the parliament which paſſed it, ſeemed to have 


done what the Daniſh nation did about a cen- 


tury afterwards. The ſame privilege procured 


the peaceable abolition of the court of Star 
Chamber,—a court which, though in' itſelf it- 
legal, had grown to be ſo reſpe&ed through 
the length of time it had been ſuffered to exiſt, 
that it ſeemed to have for ever fixed and ri- 


veted the unlawful authority it conferred on 


the crown. By the ſame means was ſet aſide 
the power which the privy council had af- 
ſumed: of impriſoning the ſubject without 
admitting to bail, or. even mentioning any 


cauſe. Ihis power was, in the firſt inſtance, de- 


clared illegal by the Petition of Right ; and the 


attempts of both the erown and the judges to 


invalidate this declaration, by introducing or 
maintaining practices that were derogatory to 
it, were as often obviated, in a peaceable man- 
ner, by freſh declarations, and, in the end, by 


the celebrated Habeas Corpus act“. 3 
. 1 1 mall 

„ The caſe of the man warrants ab alſo be men- 
tioned as an inſtance, The iſſuing of ſuch warrants, with 
the name of the perſon to be arreſted left blank, was a prac» 
tice that had been followed in the ſecretaries of ſtate's office 
for above ſixty years. In a government differently conſti- 
tuted, that is, in a government in which the magiſtrates, or 
executive power, ſhould have been poſſeſſed of the key of 

| Hh3 leg iſla- 
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I ſhall take this opportunity of Win in 
general, how the different parts of the Engliſh. 
government mutually aſſiſt and ſupport each 
other. It is becauſe the whole executive au- 
thority of the ſtate is veſted in the crown, that 
the people may without danger delegate the 
care of their liberty to repreſentatives:—it is 
becauſe they ſhare in the government only 
through theſe. repreſentatives, that they are 
enabled to poſſeſs the great advantage arifing 
from framing and propoſing new laws ; but for 
this purpoſe it is again abfolutely neceſſary 
that a correſpondent prerogative of the crown, 
that is to ſay, a veto of extraordinary nn 
ſhould exiſt in the ſtate. | | 

It is, on the other hand, becaufe the 8 
of the people is placed in the right of granting 
to the crown its neceſſary ſupplies, that the 
latter may, without danger, be intruſted with 
the great authority we mention; and that the 
right, for- WO which is veſted in it, of 


1 


legiſlation, i it 1s difficult to ſay how the conteſt might have | 
been terminated; theſe magiſtrates would have been but 
indifferently inclined to frame and bring forth a declaration 
by which to abridge their aſſumed authority. In the repub- 
lic of Geneva, the magiſtracy, inſtead of reſcinding the 
judgment againſt M. Rouſſeau, of which the citizens 
complained, choſe rather openly to avow the maxim, that 
ſtanding uses were valid derogations to the written law, 
and ought to ſuperſede it. This * the clamour 
more violent than before. : 


judging 
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judging of the proper time for calling and dif- 
ſolving parliaments (a right abſolutely neceſ- 
ſary to its preſervationꝰ) may exiſt without 
producing, ipso facto, the ruin of public liberty. 
The moſt ſingular government upon earth, and 
which has carried fartheſt the liberty of the 
individual, was in danger of total deſtruction, 
when Bartholomew Columbus was on his paſ- 
ſage to England, to teach Henry the Seyenth 
| Ie way to Mexico and Peru, 

As a concluſion of this fubje& (which 508 
open a field for ſpeculation without end) I ſhall 
take notice of an advantage peculiar to the 
Engliſh government, and which, more than any 
other we could mention, muſt contribute to 
its duration. All the political paſſions of man- 
kind, if we attend to it, are ſatisfied and pro- 
vided for in the Engliſh government; and 
whether we look at the monarchical, the ariſ- 
tocratical, or the democratical part of i it, we 
find all' thoſe powers already fettled in it in a 
regular manner, which have an unavoidable 
tendency to ariſe at one time or r other, in all 
human focieties, 


* As affairs are ſituated in England, the Jiſolution at 
2 parliament on the part of the crown is no more than an 
appeal either to the people ee or to another * 


Haryent, 
TT. 
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If we could for an Inſtant ſuppoſe that the 
Engliſh form of government, inſtead of having 
been the effect of a concurrence of fortunate 
circumſtances, had been eſtabliſhed from a 
ſettled plan by a man who had diſcovered, 
before-hand and by reaſoning, all thoſe advan- 
tages reſulting from it which we now perceive 
from experience, and had undertaken to point 
them out to other men capable of Judging of 
what he ſaid to them, the following i is, moſt 
likely, the mapner in which he. would have 
expreſſed himfelf. | | 

4 Nothing i is more chimerical (he wonld have 
7 ſaid) than a ſtate either of total equality, or 
; ho) liberty amongſt mankind. In all ſo- 

cieties of men, ſome power will neceſſarily 
c . 2 his power, after gradually becoming 
© confined to a ſmaller number of perſons, will, 
© by a like necellity, at laſt fall into the hands 
of a ſingle leader; and theſe two effects (of 
« which you may ſee conſtant examples, i in hiſ- 
* tory) ariſing from the ambition of one part of 
* mankind, and from the various affections 
and paſſions of the other, are abſolutely 
© unavoidable. 

Let us, therefore, admit this evil at once, 
c ſince it is impoſſible to avoid it. Let us, of 
ö ourſelves, eſtabliſh a chief among us, ſince we 

4 muſt, 
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4 PT ſome time or other, ſubmit to one: we 
< ſhall by this means effectually prevent the 


conflicts that would ariſe among the compe- 


« titors for that ſtation. But let us, above all, 


© avcid plurality; leſt ore of the chiefs, after 
« ſucceſſively raiſing himſelf on the ruins of his 
© rivals, ſhould, in the end, eſtabliſh deſpotiſm, 
© and that through a train of inciqents the _—_ 
< pernicious. to the nation 

Let us even ae eee thing we can 


© poſfibly confer without endangering our ſe- 


© curity..': Let us call him our fovereign; let us 
© make: him conſider the ſtate as being his own 
* patrimony; Jet us grant him, in ſhart, ſuch 
* perſonal privileges as none of us can ever 
© hope to rival him in; and we ſhall find thoſe 


things which we were at firſt inclined to con- 


c ſider as à great evil, will be in reality a ſource 
© of advantage to the community. We ſhall 
© be the better able to fet bounds to that power 
*which we ſhall have thus aſcertained and fix- 
ed in onè place. We ſhall thus render more 
intereſted the man whom we ſhall: have put 


in poſſeſſion of ſo many advantages, in the 


faithful diſcharge: of his duty; and we halt 
* procure, for each of us, a powerful protector 
© at. home, and for the whole community, a 

6. defender againſt foreign enemies, ſuperior to 


fall. 
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„all poſſible On 1 f betraying * coun- 
* try. 1 | 

* You may alſo' have obſerved {be wookd | 
© continue) that, in all ſtates, there naturally 
© arifes around the perſon, or perſons, who are 
© inveſted with the public power, a claſs of men, 
© who, without having any actual ſhare in that 
power, yet partake of its Juſtre,—-who, pre- 
© tending to be diſtinguiſhed from the reſt of the 
community, do from that very circumſtance 
become diſtinguiſhed from it; and this diſtinc- 
© tion, though only matter of opinion, and at 
© firſt thus ſurreptitiouſly obtained, yet may be- 
* come in time the ſource 'of "ey! grievous 
2 effects. ä 

Let us therefore alata this Fr] which we 
cannot entirely prevent. Let us eſtabliſh this 
claſs of men, who would otherwiſe grow up 
among us without our knowledge, and gradu- 
© ally acquire the moſt pernicious privileges. 
* Let us grant them diſtinctions that are viſible 
and clearly aſcertained: their nature will by 
* this means be the better underſtood, and they 
* will of courſe be much leſs likely to become 
dangerous. By this means alſo, we ſhall pre- 


clude all other perſons from the hopes of 


* uſurping them. As to pretend to diſtinctions 


© can thenceforward be n no longer a title to ob- 
: c * tain 
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* tain them, every one who ſhall not be ex- 
preſsly included in their number muſt con- 
* tinue to confeſs himſelf one of the people; 
and, juſt as we ſaid before, let us chooſe our- 
* ſelves one maſter that we may not have fifty, 
© ſo let us again ſay here, let us eſtabliſh three 
© hundred lords, that we —_ not. — ten 
* thouſand nobles. | Tt 

© Beſides, our pride will better reconcile itſelf 


* to a ſuperiority which it will no longer think 
of diſputing. Nay, as they will themſelves ſee 


© us to be before-hand in acknowledging it, 
© they will think themſelves under no neceſſity 
© of being inſolent to furniſh us a proof of it. 
Secure as to their privileges, all violent mea- 
_ © ſures on their part for maintaining, and at laſt 


perhaps extending them, will be prevented: 


* they will never combine together with any 
© degree of vehemence, but when they really 
have cauſe to think themſelves in danger; and 
_ © by having made them indiſputably great men, 
* we ſhall have a chance of often ſeeing them 
# behave like modeſt and virtuous citizens. 
In fine, by being united in a regular aſſem- 


* bly, they will form an intermediate body in 


« the ſtate, that is to ſay, a _ _ oe ou 
© the government. | | 
© It is alfo neceſſary (our a . 


farther add) that we, the N ſhould have 
© ag 
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an influence upon government: it ĩs neceſſary | 


for our own ſecurity ; it is no leſs neceffary 
* for the ſecurity of the government itſelf. But 
experience muſt have taught you, at the fame 
time, that a great body of men cannot aft, 
without being, though they are not aware of 


it, tbe. inſtruments of the defigns of a ſmall 


number of perſons; and that the power of the 
people is never any thing but the power of 
© a few leaders, who (though it may be im- 
s poſſible to tell when or how) have found 
means to ſecure to themſelves the direction of 
its exerciſe. 

© Let us, therefore, be alſo 8 with 
s hs other inconvenience. Let us effect openly 
© what would, otherwiſe, take place in ſecret, 
Let us intruſt our power, before it be taken 
from us by addreſs. Thoſe whom we ſhall | 
5 have expreſsly. made the depoſitaries of it, 
© being freed from any anxious care about ſup- 
© porting themſelves, will have no object but to 
© render it uſeful. They will ſtand in awe of us 


© the more, becaufe they will know that they 


© have not impoſed upon us; and inſtead of a 
F ſmall number of leaders, who would imagine 


* they derive their whole importance from 


* their own dexterity, we ſhall have expreſs 

and acknowledged repreſentatives, who will 

* be accountable to us for the evils of the ſtate. 
| « But, 


pf ENGLAND! en 
Zut, above all, by forming our government 
« with a ſmall number of perſons, we ſhall pre- 
vent any diforder that may take place in it 
from ever becoming dangerouſly extenſive. 
© Nay more, we ſhall render it capable of in- 
eſtimable combinations and reſources, which 
would be utterly impoſſible in the govern- 
* ment of all, which never can be any thing 
© but uproar and confuſion. = 
© In ſhort, by expreſsly diveſting ourſelves of 

© a power of which we ſhould, at beſt, have only 
© an apparent enjoyment, we ſhall be entitled to 
© make conditions for ourſelves: we will inſiſt 
© that our liberty be augmented; we will, above 
Kall, reſerve to ourſelves the right of watching 
and cenfuring that adminiſtration which will 
© have been eftabliſhed by our own conſent. 
© We ſhall the better ſee its faults, becauſe we 
* ſhall be only ſpectators of it: we ſhall correct 
© them the better, becauſe we ſhall” not have a 
, concurred in its operations v. Aeg 
* The 


* He might have added, - — @ As we will 0h. ſock. to 
« counterac nature, but rather to follow i it, we ſhall be 
able to procure ourſelves a mild legiſlation, Let us not 
« be without cauſe afraid of the power of one man; we 
. © ſhall have no need either of a Tarpeian rock, or of a 
M een of en, Having 3 allowed to the people 


« a liberty 
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- The Engliſh conſtitution being founded upon 
ſuch principles as thoſe we have juſt deſcribed, 
no true compariſon can be made between it 
and the governments of any other ſtate; and 
fince it evidently ſecures, not only the liberty, 
| but the general ſatisfaction in all reſpects, of 
thoſe who are ſubje& to it, in a much greater 
degree than any other government ever did, 
this conſideration alone affords ſufficient ground 
to conclude, without looking further, that it 18 
alſo more likely to be preſerved from ruin. 

And indeed we may obſerve the remarkable 
manner in which it has been maintained in the 
midſt of ſuch general commotions as ſeemed to 
lead to its unavoidable deſtruction. It roſe 
again, we ſee, after the wars between Henry 
the Third and his barons—after the uſurpation 
of Henry the Fourth—and after the long and 
bloody contentions between the houſes of York 
and Lancaſter. Nay, though totally deſtroyed 
in appearance after the fall of Charles the Firſt, 
and though the greateſt efforts had been made 
to eſtabliſh another form of government in its 
ſtead, yet no ſooner was Charles the Second 


« a liberty to inquire into the conduct of government, and 
ec to endeavour to correct it, we ſhall need neither ſtate- 
« priſons, nor ſecret informers. | 


called | 
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called over, than'thg conſtitution was re-eſta- 
| bliſhed upon all its ancient foundations. 

However, as what has not happened at one 
time may happen at another, future revolutions 
(events which no form of government cat to- 
tally prevent) may perhaps end in a different 
manner from that in which paſt ones have been 
terminated. New combinations may poſſibly 
take place among the then ruling powers of the 
ſtate, of ſuch a nature as to prevent the conſti: 
tution, when peace ſhall be reſtored to the na- 
tion, from ſettling again upon its ancient and 
genuine a and it would certainly be 
a very bold affertion to affirm, that both the 
outward form, and the true ſpirit of the Engliſh 
government, would again be preſerved from 
deſtruction, if the ſame dangers to which they 
have in former times been expoſed ſhould 
again happen to take place. | 
Nay, ſuch fatal changes as thoſe we mention 
may be introduced even in quiet times, or, at 
leaſt, by means in appearance peaceable and 
conſtitutional. Advantages, for inſtance, may | 
de taken by particular factions, either of the 

feeble capacity, or of the miſconduct of ſome 
future king. Temporary prepoſſeſſions of the 
people may be made uſe of, to make them 
- concur in doing what will prove afterwards 
the ruin of their own liberty. Plans of appa- 
rent 
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rent improvement in the conſtitution, forwarded 
by men who, though with good intentions, 
ſhall proceed without a due knowledge of the 
true principles and foundations of government, 
may produce effects quite contrary to theſe 
which were deſigned, and in reality pave the 
way to its ruin“. The crown, on the other 

| hand, 


* Inſtead of looking for the principles of politics in their 
true ſources, that is to ſay, in the nature of the affections 
of mankind, and of thofe ſacred ties by which they are 
united together in a ſtate of ſociety, men have treated that 
ſcience in the ſame manner as they did natural philoſophy 
in the times of Ariſtotle, continually recurring to occult 
cauſes and principles, from which no uſeful conſequence 
conld be drawn. Thus, in order to ground particular aſ- 
ſertions, they have much uſed the word conſtitution in a 
perſonal ſenſe, the constitution loves, the constitution forbids, 
and the like. At other times they have had recourſe to 
luxury, in order to explain certain events; and at others, 
to a ſtill more occult cauſe, which they have called cor- 
7uption ; and abundance of compariſons drawn from the 
human body have been alſo uſed for the fame purpoſes : 
continued inſtances of ſuch defective arguments and con- 
fiderations occur in the works of M. de Montesquieu, 
though a man of ſo much genius, and from whoſe writ- 
P ſo much information is nevertheleſs to be derived. 
Kor is it only the obſcurity of the writings of politicians, 
and the impoſſibility of apply ing their ſpeculative doctrines 
to practical uſes, which prove that ſome peculiar and 
uncommon difficulties lie in the way of the inveſtigation 
of political truths; but the remarkable perplexity which 
men in general, even the ableſt, labour under, when they 
attempt 
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hand, may, by the acquiſition of coun domi- 
nions, acquire a fatal. independency on the 
people : and if, without entering into any far- 
ther particulars on this ſubject, I were required 
to point out the principal events which would, 
if they were ever to happen, prove immediately 
the ruin of the Engliſh government, I would 
ſay,—The Engliſh government will be no more, 
either when the crown ſhall become indepen- 
dent on the nation for its ſupplies, or when 
the repreſentatives of the people ſhall begin to 
ſhare in the executive authority® . 


attempt to deſcant and argue upon abſtract adeftions in 
politics, alſo juſtifies this obſervation, and proves that the 
true firſt principles of this ſcience, whatever they are, lie 
deep both in the human feelings and underſtanding. 
* And if at any time any dangerous changes were to 
take place in the Engliſh conſtitution, the pernicious ten- 
dency of which the people were not able at firſt to diſ- 
cover, reſtrictions on the liberty of the preſs, and on the 
power of juries, will give them the firſt information, 


Ii CHAP. 
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CHAP. XIX. 


A few additional Thoughts on the Attempts that 
at particular Times may be made to abridge 
the Power of the Crown, and some of the Dan- 
gers by which such Attempts may be attended.. 


Tre power of the crown is ſupported by 
deeper and more numerous roots than the 
generality of people are aware of, as has been 
obſerved in a former chapter; and there is no 
cauſe to fear that the wreſting any capital 
branch of its prerogative may be effected, in 
common peaceable times, by the mere theo- 
reticai ſpeculations of politicians. However, it 
is not equally impracticable that ſome event of 
the kind we mention may be brought about 
through a conjunction of ſeveral circumſtances. 
Advantage may, in the firſt place, be taken of 
the minority, or even alſo the inexperience or 
the errors of the perſon inveſted with the kingly 
authority. Of this a remarkable inſtance hap- 
pened under the reign of king George the Firſt, | 
while that bill, by which the order of peers 
was in future to be limited to a certain number 
was under conſideration in the houſe of com- 
mons, to whom it had been ſent from that of 
the lords, where it had been paſſed. So unac- 
quainted was the king at that time with his own 
| intereſt, 
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intereſt, and with the conſtitution of that go- 
vernment over which he was come to preſide, 
that having been perſuaded by that party who 
wiſhed ſucceſs to the bill, that the objection 
made againſt it by the houſe of commons 
was only owing to an opinion they entertained 
of the bill being diſagreeable to him, that he 
was prevailed upon to ſend a meſſage to them, 
to let them know that ſuch an opinion was ill- 
grounded, and that, ſhould the bill paſs in their 
Houſe, it would meet with his aſſent“. Con- 
ſidering the prodigious importance of the con- 
ſequences of ſuch a bill, the fact is certainly 
very remarkable Tf. 
With thoſe perſonal diſadvantages under 
which the ſovereign may lie for defending his 
authority, other cauſes of difficulty may cons 
cur,—ſuch as popular diſcontents of long con- 
tinuance in regard to certain particular abuſes 
of influence or authority. The generality of the 
public, bent, at that time, both upon remedying 
the abuſes complained of, and preventing 
the like from taking place in future, will 
perhaps wiſh to ſee that branch of the pre- 
rogative which gave riſe to them taken from 
the crown: a general diſpoſition to applaud 
ſuch a meaſure, if effected, will be manifeſted 


* See the Collection of Parliamentary Debates ; I do not 
not remember exactly what volume. 
| + This bill has been mentioned in page 334. 
Ii2 from 
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from all quarters; and at the ſame time men 
may not be aware, that the only material conſe- 

quence that mayariſe from depriving the crown 
of that branch of power which has cauſed the 
public complaints, will perhaps be the having 


transferred that branch of power from its former 


ſeat to another, and having entruſted it to new 
hands, which will be ſtill more likely to abuſe 
it than thoſe in which it was formerly lodged. 
In general, it may be laid down as a maxim, 
that power under any form of government muſt 
exiſt, and be entruſted ſomewhere. If the con- 
ſtitution does not admit of a king, the govern- 
ing authority is lodged in the hands of magiſ- 
trates. If the government, at the ſame time 
that it is a limited one, bears a monarchical 
form, thoſe portions of power that are re- 
trenched from the king's prerogative will 
moſt likely continue to ſubſiſt, and be veſted in 
a ſenate or aſſembly of great men, under ſome 

other name of the like kind. | 
Thus, in the kingdom of Sweden, which, 
having been a limited monarchy, may ſupply 
examples very applicable to the government of 
this country, we find that the power of convok- 
ing the general ſtates (or parliament) of that 
kingdom, had been taken from the crown ; but 
at the ſame time we alſo find that the Swediſh 
ſenators had inveſted themſelves with that eſſen- 
tial branch of power which the crown had loſt: 
I mean 
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I mean here the government of Sweden as it 
ſtood before the laſt revolution. | 

The power of the Swediſh king to conf-r 
offices and employments had been alſo very 
much abridged. But what was wanting to the 
power of the king, the ſenate enjoyed: it had 
the nomination of three perſons for every vacant 
office, out of whom the king was to chooſe one. 

The king of Sweden had but a limited power 
in regard to pardoning offenders; but the ſe- 
nate likewiſe poſſeſſed what was wanting to that 
branch of his prerogative, and it appointed two 
perſons, without the conſent of whom the king 
could not remit the puniſhment of any offence. 

The king of England has an excluſive power 
in regard to foreign affairs, war, peace, trea- 
ties ;—in all that relates to military affairs, he 
has the diſpoſal of the exiſting army, of the 
fleet, &c. The king of Sweden had no ſuch ex- 
tenſive powers; but they nevertheleſs exiſted : 
every thing relating to the above-mentioned ob- 
jeas was tranſacted in the aſſembly of the 
ſenate; the majority decided; the king was 
obliged to ſubmit to it; and his only privilege 
conſiſted in his vote being accounted two“. 


If 


The Swediſh ſenate was fully compoſed of ſixteen | 
members. In regard to affairs of ſmaller moment, they 
formed themſelves into two diviſions; in either of theſe, when 
113 | they 
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If we purfue farther our inquiry on the ſub- 


ject, we ſhall find that the king of Sweden could 


not raiſe whom he pleaſed to the office of ſe- 
nator, as the king of England can, in regard to 
the office of member of the privy council ; but 
the Swediſh ſtates, in the aſſembly of whom 
the nobility enjoyed moſt capital advantages, 
poſſeſſed a power of the ſhare we mention, in 
conjunction with the king; and in caſes of va- 
cancies in the ſenate, they elected three per- 
ſons, out of whom the king was to return one. 
The king of England map, at all times, de- 
prive the miniſters of their employments. The 


they did ſit, the preſence of ſeven members was required 
for the effectual tranſacting of buſineſs : in affairs of import- 
ance, the aſſembly was formed of the whole ſenate; and 
the preſence of ten members was required to give force to 


the reſolutions. When the king could not or would not 
take his ſeat, the ſenate proceeded nevertheleſs, and the 


majority continued to be equally deciſive, 

As the royal ſeal was neceſſary for putting in execution 
the reſolutions of the ſenate, king Adolphus Frederic, fa- 
ther to the preſent king, tried, by refuſing ta lend the ſame, 
to procure that power which he had not by his ſuffrage, and 


to ſtop the proceedings of the ſenate. Great debates, in 


conſequence of that pretenſion, aroſe, and continued for a 
while ; but at laſt, in the year 1756, the king was over- 
ruled by the ſenate, who ordered a ſeal to be made, that was 
named the king's' seal, which they affixed to their official 
reſolutions, when the King refuſed to lend his own. 


king 
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king of Sweden could remove no man from 
his office; but the ſtates enjoyed the power 
that had been denied to the king ; and they 
might deprive of their places both the ſenators, 
and thoſe perſons in general who had a ſhare 
in the adminiſtration. ol | 
The king of England has the power of diſ- 
ſolving, or keeping afſembled as long as he 
pleaſes, his parliament. .'The king of Sweden 
had not that power; but the ſtates might of 
themſelves prolong their duration as they 
thought proper. 
Thoſe who think that the prerogative of 
a king cannot be too much abridged, and 
that power loſes all its influence on the diſ- 
politions and views of thoſe who poſſeſs it, 
according to the kind of name uſed to expreſs 
the offices by which it is conferred, may be 
ſatisfied, no doubt, to behold thoſe branches 
of power that were taken from a king diſ- 
tributed to ſeveral bodies, and ſhared by the 
repreſentatives of the people ; but thoſe who 
think that power, when parcelled and dif- 
fuſed, is never ſo well repreſſed and regu» 
lated as when it is confined to a ſole in- 
diviſible ſeat, that keeps the nation united 
and awake,—thoſe who know, that, names 
by no means altering the intrinſic nature of 
things, the repreſentatives of the people, as 
11 4 | ſoon 
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ſoon as they are inveſted with independent 
authority, become, ho. facto, its maſters, —thoſe 
perſons, I ſay, will not think it a very happy 
regulation in the former conſtitution of Sweden 
to have deprived the king of prerogatives 
formerly attached to his office, in order to 
veſt the ſame either in a ſenate, or in the de- 
puties of the people, and thus to have entruſted 
with a ſhare in the exerciſe of the public 
power thoſe very men whoſe conſtitutional 
office ſhould have been to watch and re- 
ſtrain it. : | 

To the indiviſibility of the governing autho- 
rity in England, the community of intereſt 
which takes place among all orders of men is 
owing ; and from this community of intereſt 
ariſes, as a neceſſary confequence, the liberty 
enjoyed by all ranks of ſubjects. This obſer- 
vation has been inſiſted upon at length in the 
courſe of the preſent work. The ſhorteſt” re- 
flection on the frame of the human heart ſuffices 
to convince us of its truth, and at the ſame 
time manifeſts the danger that would reſult 
from making any changes in the form of the 
exiſting government, _ by which this general 
community of intereſt might be leſſened, — 
unleſs we are at the ſame time alſo determined 
to believe, that partial nature forms men in 
this iſland with ſentiments very different from 
thoſe 


OF ENGLAND. 485 
thoſe of the ſcIfiſh and ambitious diſpoſitions 


which have ever been found in other countries“. 
| | But 


8 + Such mio as may eſſentially affect, through their 
conſequences, the equipoiſe of a government, may be 
brought about, even though the promoters themſelves of 
thoſe regulations are not aware of their tendency. - At the 
ſame time the bill was paſſed in the laſt century, by which 
it was enacted that the crown ſhould give up its prerogative 
of diſſolving the parliament then fitting, the generality of 
people had no thought of the calamitous conſequences that 
were to follow; very far from it. The king himſelf cer- 
tainly felt no very great apprehenſion on that account; 
elſe he would not have given his aſſent: and the commons 
themſelves, it appears, had but very faint notions of the 
capital changes which the bill would ſpeedily effect in their 
political ſituation. 

When the crown of Sweden was, in the firſt inſtance, 
{tripped of all the different prerogatives we have mentioned, 
it does not appear that thoſe meaſures were effected by ſud- 
den open proviſions for that purpoſe: it is very probable 
that the way had been paved for them by indirect regula- 
tions formerly made, the whole tendency of which ſcarcely 
any body perhaps could foreſee at the time they- were 
framed. | 

When the bill was in agitation, that has been mentioned 
in pages 384 and 482, by which the houſe of peers was in 
future to be limited to a certain number, the great couſti- 
tutional conſequences of the bill were ſcarcely attended to 
by any body. The king himſelf certainly ſaw no harm in 
it, ſince he ſent an open meſſage to promote the paſſing of 
it; a meaſure which I ſhall not ſay how far it was in itſelf 

regular, 


— 
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But experience does not by any means allow 
us to entertain ſo pleaſing an opinion. The 
peruſal of the hiſtory of this country will ſhow 
us, that the care of its legiſlators, for the wel- 
fare of the ſubject, always kept pace with the 
exigencies of their own fituation. When, 


regular. The bill was, it appears, generally approved out 
of doors. Its fate was for a long time doubtful in the houſe 
of commons; nor did they acquire any favour with the 
bulk of the people by finally rejecting it: and judge Black- 


ſtone, as I can find in his Commentaries, does not ſeem 


to have thought much of the bill, and its being rejected, as 
he only obſerves that the commons „“ wiſhed to keep the 
& door of the houſe of lords as open as poſſible,” Yet, no 
bill of greater conſtitutional importance was ever agitated 
in parliament ; ſince the conſequences of its being paſſed 

would have been the freeing the houſe of lords, both in 
their judicial and legiſlative capacities, from all conſtitu- 
tional check whatever, either from the crown, or the na- 


tion. Nay, it is not to be doubted they would have ac- 


quired, in time, the right of electing their own members: 


though it would be uſeleſs to point out here by what ſeries 


of intermediate events the meaſure might have been brought 
about. Whether there exiſted any actual project of this kind 
among the firſt framers of the bill, does not appear: but 
a certain number of the members of the houſe we mention 
would have thought of it ſoon enough, if the bill in queſ- 
tion had been enacted into a law; and they would certainly 
have n.et with ſucceſs, had they been but contented to 
wait, and had they taken time. Other equally important 
changes in the ſubſtance, and perhaps the outward form, 
of the government, would have followed, | 


through 
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through the minority, or eaſy temper of the 


reigning prince, or other circumſtances, the 
dread of a ſuperior power began to be over- 


looked, the public cauſe was immediately de- 
ſerted in a greater or leſs degree, and purſuit 
after private influence and lucrative offices took 
the place of patriotiſm. When, under the reign 
of Charles the Firſt, the authority of the crown 
was for a while utterly annihilated, thoſe very 


men, who till then had talked of nothing but 


Magna Charta and liberty, inſtantly endea- 
voured openly to trample both under foot. 
Since the time we mention, the former con- 
ſtitution of the government having been re- 
ſtored, the great outlines of public liberty have 
indeed been warmly and ſeriouſly defended : 
but if any partial unjuſt laws or regulations have 
been made, eſpecially ſince the revolution of 
the year 1689,—if any abuſes injurious to par- 
ticular claſſes of individuals have been ſuffered 
to continue (facts into the truth of which I do 
not propoſe to examine here), —it will certainly 


be found upon inquiry, that thoſelaws and thoſe 
abuſes were ſuch as that from them, the mem 


bers of the legiſlature well knew, neither they 
nor their friends would ever be likely to ſuffer. 
If, through the unforeſeen operation of ſome 
new regulation made to reſtrain the royal pre- 
__ 'Togatrve, 
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rogative, or through ſome ſudden public revo- 
lution, any particular bodies or claſſes of indi- 
viduals were ever to acquire a perſonal inde- 
pendent ſhare in the exerciſe of the. governing 
authority, we ſhould behold the public virtue 
and patriotiſm of the legiſlators and great men 
immediately ceaſe with its cauſe, and ariſto- 
cracy, as it were watchful of the opportunity, 
burſt out at once, and ſpread itſelf over the 
kingdom. 

be men who are now the miniſters, but 
then the partners of the crown, would inſtantly 
ſet themſelves above the reach of the law, and 
ſoon after enſure the ſame privilege to their 
ſeveral ſupporters or dependents. 

Perſonal and independent power being be- 
come the only kind of ſecurity of which men 
would now ſhow themſelves ambitious, the 
Habeas Corpus act, and in general all thoſe 
laws which ſubjects of every rank regard with 
veneration, and to which they look up for pro- 
tection and ſafety, would be ſpoken of with 
contempt, and mentioned as remedies fit only 
for peaſartts and cits :—it even would not be 
long before they were ſet aſide, as obſtructing 
the wiſe and ſalutary ſteps of the ſenate. 

The pretenſions of an equality of right in all 
ſubjects of whatever rank and order, to their 

| | property 


OF ENGLAND. 4595 


property and to perſonal ſafety, would ſoon 
be looked upon as an old-faſhioned dottrine, 
which the judge himſelf would ridicule. from 


the bench. And the liberty of the preſs, now 


ſo univerſally and warmly vindicated, would, 
without loſs of time, be cried down and ſup- 
preſſed, as only ſerving to keep up the inſo- 
lence and pride of a refractory people. 


And let us not believe that the miſtaken 


people, whoſe repreſentatives we now behold 
making ſuch a firm ſtand againſt the indivisible 


power of the crown, would, amidſt the general 
devaſtation of every thing they hold dear, eaſily 


find men equally diſpoſed to repreſs the en- 
croaching, while attainable, power of a ſenate 
and body of nobles. 

The time would be no more when the peo- 
ple, upon whatever men they ſhould fix their 
choice, are ſure to find them ready ſincerely to 
join in the ſupport of every important branch 
of public liberty. 

Preſent or expected perſonal power, and in- 
dependence on the laws, being now the conſe- 
quence of the truſt of the people, wherever 
they ſhould apply for ſervants, they would only 
meet with betrayers. Corrupting as it were 
every thing they ſhould touch, they could con- 
fer no favour upon an individual but to deſtroy 


his 
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his public virtue; and (to repeat the Words uſed 
in a former chapter) © their raiſing a man would 
only be immediateiy inſpiring him with views 
ce directly oppoſite to their own, and ſending 
<« him to increaſe the number of their enemies.“ 

All theſe conſiderations ſtrongly point out 
the very great caution which is neceſſary to be 
ufed in the difficult buſineſs of laying new re- 
ſtraints on the governing authority. Let there- 
fore the leſs informed part of the people, whoſe 
zeal requires to be kept up by viſible objects, 
look if they chooſe upon the crown as the only 
ſeat of the evils they are expoſed to; miſtaken 
notions on their part are leſs dangerous than 
political indifference; and they are more eaſily 
directed than rouſed :;—but at the ſame time, 
let the more enlightened part of the nation 
conſtantly remember, that the conſtitution only 
ſubſiſts by virtue of a proper equilibrium, by 
a diſcriminating line being drawn between 
power and liberty. 

Made wiſe by the examples of ſoveral other 
nations, by thoſe which the hiſtory of this very 
country affords, let the people, in the heat of 
their ſtruggles in the defence of liberty, always 
take heed, only to reach, never to overſhoot, 
the mark, —only to repreſs, never to transfer 


and diffuſe power. 


Amidſt 
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Amidſt the alarms that may at particular 
times ariſe from the really awful authority of, the 
crown, let it, on one hand, be remembered, 
that even the power of the Tudors was oppoſed 
and ſubdued,—and, on the other, let it be look- 
ed upon as a fundamental maxim, that, when- 
ever the proſpe& of perſonal power and inde- 
pendence on the governing authority ſhall 
offer to the view of the members of the legiſ- 
lature, or in general of thoſe men to whom the 
people muſt truſt, even hope itſelf is deſtroyed. 
The Hollander, in the midſt of a ſtorm, though 
truſting to the experienced ſtrength of the 
mounds that protect him, ſhudders, no doubt, 
at the ſight of the foaming element that ſur- 
rounds him; but they all gave themſelves over 
for loſt, when they thought the worm had got 
into their dykes*, | = 


Sabo Sane ew on — — — — 
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* Such new forms as may prove deſtructive of the real 
ſubſtance of a government may be unwarily adopted, in 
the ſame manner as the ſuperſtitious notions and practices - 
deſcribed in my work, entitled Memorials of Human Super- 
slition, may be introduced into a religion, ſo as to entirely 
ſubvert the true ſpirit of it. 
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CHAP. XX. 


A few additional Observations on the Right of 


Taxation which is lodged in the Hands of the 
Representatives of the People. What kind of 
Danger this Right may be exposed to. | 


TEE generality of men, or at leaſt of politi- 


cians, ſeem to conſider the right of taxing 
themſelves, enjoyed by the Engliſh nation, as 


being no more than a means of ſecuring their 


property againſt the attempts of the crown; 
while they overlook the nobler and more ex- 
tenſive efficiency of that privilege. 

The right to grant ſubſidies to the crown, 
poſſeſſed by the people of England, is the ſafe- 
guard of all their other liberties, religious and 


civil; it 1s a regular means conferred on them 


by the conſtitution, of influencing the motion 


of the executive power: and it forms the tie 


by which the latter is bound to them. In ſhort, 


this privilege is a ſure pledge in their hands, 
that their ſovereign, who can diſmiſs their re- 


preſentatives at his pleaſure, will never enter- 
tain thoughts of ruling without the aſſiſtance 

of theſe. | 
If, through unforeſeen events, the crown 
could attain to be independent on the people 
in 
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in rn to its ſupplies, ſuch is the extent of 
its prerogative, that, from that moment, all the 
means the people poſſeſs to vindicate their li- 
berty would be annihilated. They would have 
no reſource left, —except indeed that uncertain 
and calamitous one, of an appeal to the ſword; 
which is no more, after all, than what the moſt 
enſlaved nations enjoy, : 

Let us ſuppoſe, for inſtance, that abuſes of 
power ſhould be committed, which, either by 
their immediate operation, or by the prece- 
dents they might eſtabliſh, ſhould undermine 
the liberty of. the ſubject. The people, it 
will be ſaid, would then have their remedy in 
the legiſlative power poſſeſſed by their repre- 
ſentatives. The latter would, at the firſt op- 
portunity, interfere, and frame ſuch bills as 
would prevent the like abuſes for the future. 
But here we muſt obſerve, that the aſſent of 
the ſovereign is neceſſary to make thoſe bills 
become laws : and if, as we have juſt now ſup- 
poſed, he had no need of the ſupport of the com- 
mons, how could they obtain his aſſent to laws 
thus purpoſely framed to abridge his authority ? 

Again, let us ſ uppoſe that, E of content- 
ing itſelf with making ſlow advances to deſpot- 
iſm, the executive power, or its miniſter, ſhould 


at once openly invade the liberty of the ſubject. 
K k Ob- 


diſolying them, both to revenge what would 
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Obnoxious men, printers for inſtance, or politi- 
cal writers, might be perſecuted by military 
violence, or, to do things with more ſecurity, 
with the forms of law. Then, it will be ſaid, 

the repreſentatives of the people would impeach 
the perſons concerned in thoſe meaſures, 
Thovgh unable to reach a king who perſonally 
can do no wrong, they at leaſt would lay hold 
of thoſe. men.who were the immediate inſtru- 
ments of his tyrannical proceedings, and en- 
deavour, by bringing them to condign puniſh- 
ment, to deter future judges or miniſters from 
imitating their conduct. All this I grant; and 
I will even add, that, circumſtanced as the re- 
preſentatives of the people now are, and having 
to do with a ſovereign who can enjoy no dig- 
nity without their aſſiſtance, it is moſt likely 
that their endeavours in the purſuit of ſuch 
laudable objects would prove ſucceſsful. But 
if, on the contrary, the king; as we have ſup- 
poſed, ſtood in no need of their aſſiſtance, and 
moreover knew that he ſhould never want it, it 
is impoſſible to think that he would then ſuffer 
himſelf to remain a tame ſpectator of their pro- 
ceedings. The impeachments thus brought by 


them would immediately prove the ſignal of their 


diſmiſſion; and the king would make haſte, by 


then 
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then be called the inſolence of the commons, 


and to ſecure his miniſters. | 

But even thoſe are vain ſuppoſitions ; the 
evil would reach much farther ; and we may be 
aſſured that if ever the crown was to be in a 
condition to govern without the aſſiſtance of the 
repreſentatives of the people, it would diſmiſs 
them for ever, and thus rid itſelf of an afſembly 
which, continuing to be a clog on its power, 
would no longer be of any ſervice to it. This 


Charles the Firſt attempted to do when he 


found his parliaments grew refractory, and the 


kings of France really have done, with reſpect 


to the general eſtates of their kingdom. 


Indeed if we conſider the extent of the pre- 


 rogative of the king of England, and eſpecially 


the circumſtance of his completely uniting in 


himſelf all the executive and active powers of 
the ſtate, we ſhall find that it is no exaggeration 
to ſay, that he has power ſufficient to be as arbi- 
trary as the kings of France, were it not for the 
right of taxation, which, in England, is poſ- 
ſeſſed by the people; and the only conſtitu- 
tional difference between the French and 
Engliſh nations is, that the former can neither 
confer benefits on their ſoyereign, nor obſtruct 
his meaſures ; while the latter, how extenſive 
ſoever the prerogative of their king may be, 
can deny him the means of exerting it. 

K k 2 | But 


——— re eB — — wil a GE, 


: — > 22 ͤ»⸗rſäüÜ— — 
— —ũ————̃᷑ —ꝶꝓj—6ää—ͤ — — — — 3 —ů— — 


—— . 


— — 


| 
: 


500 THE CONSTITUTION 


But here a moſt important obſervation is to be 
made; and [I entreat the reader's attention to 
the ſubject. This right of granting ſubſidies to 
the crown can only be effectual when it is ex- 
erciſed by one aſſembly alone. When ſeveral 
diſtinct aſſemblies have it equally in their power 
to ſupply the wants of the prince, the caſe be- 
comes totally altered. The competition which 
ſo eaſily takes place between thoſe different 
bodies, and even the bare conſciouſneſs which 
each entertains of its inability to obſtruct the 
meaſures of the ſovereign, render it impoſſible 
for them to make any effectual conſtitutional 
uſe of their privilege. * Thoſe different parlia- 
ments or eſtates (to repeat the obſervation in- 
ce troduced in the former part of this work) 
te having no means of recommending them- 
« ſelves to their ſovereign, but their ſuperior 
« readineſs in complying with his demands, 
te yie with each other in granting what it would 
* not only be fruitleſs. but even dangerous to 
« refuſe. And the king, in the mean time, 
“ ſyon comes to demand as a tribute, a gift 
« which he is confident to obtain.” In ſhort it 
may be laid down as a maxim, that when. a 
ſovereign is made to depend, in regard to his 
ſupplies, on more aſſemblies than one, he in fact 
depends upon none. And indeed the king of 
France is not independent on his people for his 
neceſſary 
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neceſſary ſupplies, any otherwiſe than by 
drawing the ſame from ſeveral different aſ- 
ſemblies of their repreſentatives: the latter 
have in appearance a right to refuſe all his de- 
mands: and as the Engliſh call the grants 
they make to their kings, aids or ſubſidies, ſo 
do the eſtates of the French provinces call theirs 
dons gratuits, or tree gifts. 
What is it, therefore, that conſtitutes the 
_ difference between the political ſituation of the 
French and Englith nations, ſince their rights 
thus ſeem outwardly to be the ſame? The 
difference lies in this, that there has never 
been in England more than one aſſembly that 
could ſupply the wants of the ſovereign. 
This has always kept him in a ſtate, not bf a 
ſeeming, but of a real dependence on the re- 
preſentatives of the people for his neceſſary 
ſupplies ; and how long ſoever the liberty of 
the ſubject may, at particular times, have ſunk, 
they have always found themſelves poſſeſſed 
of a moſt effectual means of reſtoring it, 
whenever they thought proper ſo to do, 
Under Henry the Eighth, for inſtance, we 
find the deſpotiſm of the crown to have been 
carried to an aſtoniſhing height: it was even 
enacted that the proclamations of the king 
ſhould have the force of the law: a thing which, 
K k 3 even 
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even in France, never was ſo expreſsly de- 
clared : yet, no ſooner did the nation recover 
from its long ſtate of ſupineneſs, than the ex- 
orbitant power of the crown was reduced 
within its conſtitutional bounds. 

To no other cauſe than the diſadvantage of 
their ſituation, are we to aſcribe the low con- 
dition in which the deputies of the people in 
the aſſembly called the general eſtates of 
France, were always forced to remain. 5 

Surrounded as they were by the particular 
eſtates of thoſe provinces into which the king- 
dom had been formerly divided, they never were 


able to ſtipulate conditions with their ſovereign; 


and, inſtead of making their right of granting 
ſublidies to the crown ſerve to gain them in 
the end a ſhare in the legiſlation, they ever re- 
mained confined to the unaſſuming privilege of 

© humble ſupplication and remonſtrance.“ 
Thoſe eſtates, however, as all the great lords 
in France were admitted into them, began at 
length to appear dangerous; and as the king 
could in the mean time do without their affif: 
tance, they were ſet aſide. But ſeveral of the 
particular eſtates of the provinces are preſerved 
to this day: ſome, which for temporary reaſons 
had been aboliſhed, have been reſtored : nay, ſo 
manageable h have popular: aſſemblies been found 
by 
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by the crown, when it has to do with many, 
that the kind of government we mention is that 
which it has been found moſt convenient to 
aſſign to Corſica: and Corſica has been made 
un pays d'ttats*. | 

That 


An ĩdea of the manner in which the buſineſs of granting 
ſupplies to the crown was conducted by the ſtates of the 
province of Britanny under the reign of Lewis the 
Fourteenth, may be formed from ſeveral lively ſtrokes to be 
met with in the letters of Mad. de Sévigné, whoſe eſtate 
lay in that province, and who had often aſſiſted at the hold- 
ing of thoſe ſtates. The granting of ſupplies was nat, it 
ſeems, looked upon as any ſerious kind of buſineſs. The 
whole time the ſtates were ſitting, was a continued ſcene of 
feſtivity and entertainment; the canvaſſing of the demands of 
the crown was chiefly carried on at the table of the nobleman 
who had been deputed from court to hold the ſtates; and 
every thing was commonly decided by a kind of * 
tion. In a certain aſſembly of thoſe ſtates, the duke of 
Chaulnes, the lord deputy, had a preſent of fifty thouſand 
crowns made to him, as well as a conſiderable one for his 
ducheſs, beſides obtaining the demand of the court: and 
the lady we quote here, commenting ſamewhat jocularly 
on theſe grants, ſays, Ce n'est pas que nous soon Tiches ; mats 
nous sommes hounctes, Nous avans du courage, et entre midi et 
une heure nous Ne SUCONS rien reſuser a nos amis. It is not 
© that we are rich; but we are civil, we are full of courage, 
„ and between twelve and one o'clock we are unable ta 

deny any thing to our friends.“ 
The different provinces of France, it may be obſerved, 
are liable to pay ſeveral taxes beſides thoſę impoſed on them 
* K 4 by 
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That the crown in England ſhould, on a ſud- 
den, render itſelf independent on the commons 
for its ſupplies,—that is, ſhould on a ſudden 
ſucceſsfuly aſſume to itſelf a right to lay taxes 
on the ſubject, by its own authority,—is not 
certainly an event in any Gegree likely to take 
place, nor indeed that ſhould, at this preſent 
time, raiſe any kind of political apprehenſion, 
But it is not equally impracticable that the 
right of the repreſentatives of the people might 
become invalidated, by being divided in the 
manner that has been juſt deſcribed. 

Such a diviſion of the right of the people 
might be effected ſeveral] different ways. Na- 
tional calamities for inſtance, unfortunate fon 
reign wars attended with loſs of public credit, 
might ſuggeſt methods for raiſing the neceſſary 
ſupplies, different from thoſe which have hither-* 
to been uſed. Dividing the kingdom into a 
certain number of parts, which ſhould ſeverally 
vote ſubſidies to the crown, or even diſtinct aſ- 
ſeſfments to be made by the different counties 


HS 

by their own ſtates. Dean Tucker, in one of his tracts, in 

which he has thought proper to quote this work, has 

added to the above inſtance of the French provinces that 
of the ſtates of the Auſtrian Netherlands, which is very 

conclufive. And examples to the ſame purpoſe might be 

ſupplied by all thoſe kingdoms of Europe in which pro- 

vincial ſtates are held, 


into 
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into which England is now divided, might, 
in the circumſtances we ſuppoſe, be looked 
upon as adviſable expedients; and theſe 
being once introduced, _ be continued 
afterwards. 

Another diviſion of the right of the people, 
much more likely to take place than thoſe juſt 
mentioned, might be ſuch as might arite from 
acquiſitions of foreign dominions, the inhabi- 
tants of which ſhould in time claim and obtain 
a right to treat directly with the crown, and 
grant ſupplies to it, without the interference 
of the Britiſh legiſlature. 

Should any colonies acquire the right we 
mention,—ſhould, for inſtance, the en 
colonies have acquired, as they claimed it —it 
is not to be doubted but the conſequences that 
have reſulted from a diviſion like that we men- 
tion in moſt of the kingdoms of Europe, would 
alſo have taken place in the Britiſh dominions, 
and that the ſpirit of competition, which has 
been above deſcribed, would in time have ma- 
nifeſted itſelf between the different colonies. 
This deſire of ingratiating themſelves with the 
crown, by means of the privilege of granting 
ſupplies to it, has even been openly confeſſed by 
an agent of the American provinces *, when 


* Doctor Franklin. 
| On 
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on his being examined by the houſe of com- 
mons in the year 1766, he ſaid, © the granting 
* aids to the crown is the only means the Ameri- 
* cans have of recommending themselves to their 
* Soveretgn.” And the events that have of late 
years taken place in America, render it evident 
that the colonies would not have ſcrupled goin g 
any lengths to obtain favourable conditions at 
the expenſe of Britain and the Britiſh legiſla- 

ture. | 5 
That a ſimilar ſpirit of competition might be 
raiſed in Ireland, is alſo ſufficiently plain from 
certain late events. And ſhould the American 
colonies have obtained their demands, —and at 
the ſame time ſhould Ireland and America have 
increaſed in wealth to a certain degree, the 
time might have come at which the crown 
might have governed England with the ſupplies 
of Ireland and America Ireland with the ſup- 
plies of England and of the American colonies 
—and the American colonies with the 
money of each other, and of England and Ire- 

land. | 
To this it may be objected, that the ſupplies 
granted by the colonies, even though joined 
with thoſe of Ireland, never could have riſen tq 
ſuch a height as to have counterbalanced the 
importance of the Engliſh commons,—I an- 
ſwer, 
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ſwer, in the firſt place, that there would have 
been no neceſſity that the aids granted by Ire- 
land and America ſhould have ariſen to an 
equality with thoſe granted by the Britiſh par- 
liament: it would have been ſufficient to pro- 
duce the effects we mention, that they had only 
borne a certain proportion to theſe latter, ſo far 
as to have conferred on the crown a certain de- 
gree of independence, and at the ſame time have 
raiſed in the Engliſh commons a correſpondent 
ſenſe of ſelf-diffidence in the exerciſe of their un- 
doubted privilege of granting, or rather refusing, 
ſubſidies to the crown.—Here it muſt be re- 
membered, that the right of granting or refuſing 
ſupplies to the crown is the only ultimate for- 
cible privilege the Britiſh parliament poſſeſſes: 
by the conſtitution it has no other, as hath been 
obſerved in the beginning of this chapter. 
This circumſtance ought to be combined with 
the excluſive poſſeſſion of the executive powers 
lodged in the crown-—with its prerogative of 
diſſenting from the bills framed by parlia- 

ment, and even of diſſolving it“. 


I ſhall 


* Being with Doctor Franklin at his houſe in Craven- 
ſtreet, ſome months before he went back to America, I men- 

; tioned to him a few of the remarks contained in this chap- 

ter, and, in general, that the claim of the American colo- 

| | nics 
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I ſhall mention, in the ſecond place, a remark- 
able fact in regard to the ſubject we are treating 
(which may ſerve to ſhow that politicians are not 
always conſiſtent, or even ſagacious in their ar- 
guments), which is, that the ſame perſons who 
were the moſt ſtrenuous advocates for grant- 


ing to the American colonies their demands, 


were likewiſe the moſt ſanguine in their pre- 


nies directly claſhed with one of the vital principles of the 
Engliſh conſtitution. The obſervation, I remember, ſtruck 
him very much: it led him afterwards to ſpeak to me of 
the examination he had undergone in the houſe of com- 
mons ; and he concluded with lending me the volume of the 
Collection of Parliamentary Debates, in which an account of 
it is contained. Finding the conſtitutional tendency of the 
claim of the Americans to be a ſubje& not very generally 
underſtood, I added a few paragraphs concerning it in the 
Engliſh edition I ſome time after gave of this work; and 
on publiſhing a third edition of the ſame, I thought it 
might not be amiſs to write ſomething more compact on the 
ſubject, and have accordingly added the preſent new chap- 
ter, into which I have transferred the few additional para- 
graphs I mention, leaving in the place where they ſtood 
(page 45,) only the general obſervations on the right of 
granting ſubſidies, which were formerly in the French 
work. Several of the ideas, and even expreſſions contained 
in this chapter, made their appearance in the Public Ad- 
vgertiser, about the time I was preparing the firſt edition: I 
ſent them myſelf to that newſpaper, under the ſignature 
of Adrena. I mention this for the ſake of thoſe perſons 
who may perchance remember having ſeen the ſketch I 


.allude to, RD 
| dictions 
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dictions of the future wealth and greatneſs 
of America; and at the ſame time alſo uſed to 
make frequent complaints of the undue influ- 
ence which the crown derives from the ſcanty 
ſupplies granted to it by the kingdom of Ire- 
land“. 

Had the American cvlonies fully obtained 
their demands, both the eflence of the preſent 
Engliſh government, and the condition of the 
Engliſh people, would certainly have been al- 
tered thereby : nor would ſuch a change have 
been inconſiderable, but in proportion as the 


colonies ſhould have remained in a ſtate on | 


national poverty 5 


* For ihſtanee, the en tnaile in regard to the 
penſions on the Iriſh eſtabliſhment. | | 

1 When IT obferve that no man who wiſhed for hep pre- 
ſervation of the form and ſpirit of the Engliſh conſtitution, 


- ought to have defired that the claim of the American colo- 


nies might be granted them, I mean not to ſay that the 


American colonies ſhould have given up their claim. The 


- wiſdom of miniſters, in regard to American affairs, ought 
to have been conſtantly employed in making the colonies 
uſeful to this country, and at the ſame time in hiding their 
| ſubjection from them (a caution, which 1s, after all, more 
or leſs uſcd in every government upon earth); it ought to 
have been exerted in preventing the oppoſite intereſts of 
Britain, and of America, from being brought to an iſſue, to 


any ſuch claſhing dilemma as would render diſobedience on 
| | | the 
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CHAF II. 


Conclusion.—A few V ords on the Nature of the 
Divisions that take place in England. 


1 Shall conclude this work with a few obſer- 
vations on the total freedom from violence with 


which the political diſputes and contentions in | 
England 


one hand, and the reſort to force on the other, almoſt un- 


avoidable, The generality of the people fancy that miniſters 
uſe a great depth of thought, and much forecaſt in their 
operations; whereas the truth is, that miniſters, in all 


eountries, never think but of providing for preſent, imme- 


diate, contingencies; in doing which they conſtantly fol- 
low the open track before them. This method does very 
well for the common courſe of human affairs, and even is 
the ſafeſt; but whenever caſes and circumſtances of a new 
and unknown nature occur, fad blunders and uproar are 
the conſequences. The celebrated count Oxenſtiern, 
chancellor of Sweden, one day when his fon was expreſl- . 
ing to him his diffidence of his own abilities, and the 
dread with which he thought of ever engaging in the ma- 
nagement of public affairs, made the following Latin anſwer 
to him; Nescis, mi fill, quam parod cum $aptentid regitur 
mundus—* You do not know, my ſon, with what little 

« wiſdom the world is governed.” 
Matters having come to an eruption, it was no longer 
to be expected they could be compriſed by the palliative 
offers ſent at different times from this country to America, 
| When 
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England are conducted and terminated, in 


order both to give a further proof of the ſound- 

neſs of the principles on which the Engliſh 
government is founded, and to confute in ge- 
neral. the opinion of foreign writers or politi- 
cians, who, miſled by the apparent heat with 
which thoſe diſputes are ſometimes carried on, 
and the clamour to which they give occaſion, 


look upon England as, a perpetual ſcene of 


Civil broils and diſſenſions. 


When the earl of Carliſle ſolicited to be at the head of the 


| ſolemn commiſſion that ſailed for the purpoſe we mention, 
he did not certainly ſhow modeſty equal to that of the ſon 
of chancellor Oxenſtiern. It has been ſaid, in that 
ſtage of the conteſt, the Americans could not think that the 
propoſals thus ſent to them were ſerioufly meant: however, 
this cannot have been the principal cauſe of the miſcarriage 
of the commiſſion. The fact is, that after the Americans 


had been induced to open their eyes on their political 


ſituation, and rendered fenfible of the local advantages of 
their country, it was become in a manner impoſſible to have 
ſtruck with them any bargain at which either nation would 
bave afterwards had cauſe to rejoice, or even to have made 
any bargain at all. It would be needleſs to ſay here any 
thing more on the ſubject of the American conteſt. 

The motto of one of the Engliſh nobility ſhould have 
been that of miniſters, in their regulations for rendering 


the colonies uſeful to the mother country, Hure sans 
dire. | 
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In fact, if we conſider, in the firſt place, the 
conſtant tenor of the conduct of the parliament, 
we {hail ſee that whatever different views the 
ſeycral branches that compoſe it may at times 
purſue, and whatever uſe they may accordingly 
make of their privileges, they never go, in re- 
gard to each other, beyond the terms, not | 
only of decency, but even of that general good 
underſtanding which ought to prevail among 
them. 

Thus the king, though ks preſerves the ſtyle 
of his dignity, never «addreſſes the two houſes 
but in terms of regard and affection; and if at 
any time he chooſes to refuſe their bills, he only 
ſays that he will conſider of them (le roy S advi- 
Sera) ; which is OE a gentler expreſſion 
than the word veto. 

The two houſes on their part, though very 
jealous, each within their own walls, of the free- 
dom of ſpeech, are, on the other hand, careful 
that this liberty ſhall never break out into 
unguarded expreſſions with regard to theperſon 
of the king. It is even a conſtant rule amongſt 
them never to mention him, when they mean to 
blame the adminiſtration ; and thoſe things 
which they may chooſe to cenſure, even in the 


ſpeeches made by the king in perſon, and 
which 
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which are apparently his own acts, are never 
conſidered but as the deed of his miniſters, or, 
in general, of thoſe who have adviſed him. 
The two houſes are alſo equally attentive to 
prevent every ſtep that may be inconſiſtent with 
that reſpect which they mutually owe to one 
another. The examples of their differences 
with each other are very rare, and were for the 
moſt part mere miſunderſtandings. Nay, in 
order to prevent all ſubject of altercation, the 
cuſtom is, that when one of the two houſes re- 
fuſes to conſent to a bill preſented by the other, 
no formal declaration is made of ſuch refufal ; 
and that houſe whoſe bill is rejected, learns its 
fate only ſrom their hearing no more of it, or 
by what the members may be told as private 

perſons. ps | 
In each houſe, the members take care, even 
in the heat of debate, never to go beyond cer- 
tain bounds in their manner of ſpeaking of each 
other: if they were to offend in that reſpect, 
they would certainly incur the cenſure of the 
houſe. And as reaſon has taught mankind to 
refrain, in their wars, from all injuries to each 
other that have no tendency to promote the 
main object of their contentions, ſo a kind of 
law of nations (if I may ſo expreſs myſelf) has 
been introduced among the perſons who form 
LI | the 
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the parliament and take a part in the debates: 
they have diſcovered that they may very well 
be of oppoſite parties, and yet not hate and 
perſecute one another. Coming freſh from 
debates carried on even with conſiderable 
warmth, they meet without reluctance in the 
ordinary intercourſe of life; and, ſuſpending all 
hoſtilities, they hold every place out of parlia- 
ment to be neutral ground. | 
In regard to the generality of the people, as 
they never are called upon to come to a final 
deciſion with reſpe& to any public meaſures, 
or expreſsly to concur in ſupporting them, they 
preſerve themſelves ſtill more free from party 
ſpirit than their repreſentatives themſelves 
ſometimes are. Conſidering, as we have ob- 
ſerved, the affairs of government as only matter 
of ſpeculation, they never have occaſion to en- 
gage in any vehement conteſts among them 
ſelves on that account: much leſs do they 
think of taking an active and violent part in 
the differences of particular factions, or the 
quarrels of private individuals. And thoſe 
family feuds, thoſe party animoſities, thoſe vic- 
tories and conſequent outrages of factions al- 
ternately ſucceſsful; in thort, all thoſe incon- 
yeniences which in fo many other ſtates have 
Oy been the atifGants of liberty, and 
which 
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which authors tell us we muſt ſubmit to, as 
the price of it, are things in very great meaſure 
unknown in England. 

But are not the Engliſh perpetually making 
complaints againſt the adminiſtration ? and do 
they not ſpeak and write as if they were con- 
tinually expoſed to grievances of every Kind? 

Undoubtedly, I ſhall anſwer, in a ſociety of 
beings ſubject to error, diſſatisfactions will ne- 
ceſſarily ariſe from ſome quarter or other; and, 
in a free ſociety, they will be openly mani- 
feſted by complaints. Beſides, as every man 

in England is permitted to give his opinion 

upon all ſubje&s, and as, to watch over the 
adminiſtration, and to complain of grievances, 
is-the proper duty of the repreſentatives of the 
people, complaints muſt neceſſarily be heard 
in ſuch a government, and even more frequently, 
and upon more ſubjeCts, than in any other. 
But thoſe complaints, it ſhould be remem- 
bered, are not, in England, the cries of oppreſ- 
fion forced at laſt to break its ſilence. They 
do not ſuppoſe hearts deeply wounded. Nay, 
I will go farther,—they do not even ſuppoſe 
very determinate ſentiments; and they are often 
nothing more than the firſt vent which men give 
to their new and yet unſettled conceptions. 
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The agitation of men's mind is not therefore 
in England what it would be'in other ſtates: it 
is not the ſymptom of a profound and general 
diſcontent, and the forerunner of violent com- 
motions. Foreſeen, regulated, even hoped for 
by the conſtitution, this agitation animates all 
the different parts of the ſtate, and is to be 
conſidered only as the beneficial viciflitude of 
the ſeaſons. The governing power being depen- 
dent on the nation, is often thwarted, but, ſo 
long as it continues to deſerve the affection of 
the people, can never be endangered. Like a 
vigorous tree which ſtretches its branches far 
and wide, the ſlighteſt breath can put it in 
motion ; but it acquires and exerts at every 
moment a new degree of force, and reſiſts the 
winds, by the ſtrength and elaſticity of its 
fibres, and the depth of its roots. 

In-a word, whatever revolutions may at times 
happen among the perſons who conduct the 
public affairs in England, they never occaſion 
the ſhorteſt interruption of the power of the 
laws, nor the ſmalleſt diminution of the ſecurity 
of individuals. A man who ſhould have in- 
curred the enmity of the moſt powerful men 
in the ſtate—what do I ſay?— though he had, 
like another FValinius, drawn upon himſelf the 
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united deteſtation of all parties, 1 under 
the protection of the laws, and by keeping 
within the bounds hes wk them, continue 
defiance. 

The limits 3 to this books a not "ll 
mit of entering into any farther particulars on 
the ſubje& we are treating here; but if we 
were to purſue this inquiry, and examine into 
the influence which the Engliſh government 
has on the manners and cuſtoms of the people, 
perhaps we ſhould find that, inſtead of inſpi- 
ring them with any diſpolition to diſorder or 
anarchy, it produces in them a quite contrary 
effect. As they ſee the higheſt powers in the 
ſtate conſtantly ſubmit to the laws, and they 
receive, themſelves, ſuch a certain protection 
from thoſe laws whenever they appeal to them, 
it is impoſſible but they muſt inſenſibly contract 
a deep-rooted reverence for them, which can at 
no time ceaſe to have ſome influence on their 
actions. And, in fact, we ſee that even the 
lower claſs of the people, in England, not- 
withſtanding the apparent exceſſes into which 
they are ſometimes hurried, poſſeſs a ſpirit of 
juſtice and order ſuperior to what is to be ob- 
- ſerved in the ſame rank of men in other coun- 
tries. The extraordinary indulgence which is 
ſhown to accuſed perſans of every degree is 

L13 | not 
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not attended with any of thoſe pernicious con- 


ſequences which we might at firſt be apt to 
fear from it. And it is, perhaps, to the na- 
fure of the Englith conſtitution itſelf (however 
remote the cauſe may perhaps ſeem) and to the 
ſpirit of juſtice it continuaily and inſenſibly dif- 
fuſes through all orders of the people, that we 
are to aſcribe the ſingular advantage poſſeſſed 
by the Engliſh nation, of employing an incom- 


parably milder mode of adminiſtering juſtice 
in criminal matters than any other nation, and 


at the ſame time of affording, perhaps, fewer 


inſtances of violence or cruelty. 


Another conſequence which we might ob- 
ſerve here, as flowing alſo from the principles 
of the Engliſh government, is the moderate 
behaviour of thoſe who are inveſted with any 
branch of public authority. If we look at the 
conduct of public officers, from the miniſter 
of ſtate, or the judge, down to the loweſt 
officer of juſtice, we find a ſpirit of forbearance 
and Jenity prevailing in England, among the 
perſons in power, which cannot but create 
ſome ſurpriſe in thoſe who hare viſited other 
countries. | 

One circumſtance more I ſhall obſerve here, 
as peculiar to England, which is the conſtant at- 
tention of the legiſlature in providing for the 


intereſts and welfare of the people, and the in- 


dulgences 
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dulgences ſhown by them to their very preju- 
dices: advantages theſe, which are no doubt 
the conſequence of the general ſpirit which 


| animates the whole Engliſh government, but 


are alſo particularly owing to that circumſtance 
peculiar to it, of having lodged the active part 
of legiſlation in the hands of the repreſentatives 
of the nation, and committed the care of alle- 
viating the grievances of the people to perfons 
who either feel them, or ſee them nearly, and 


whoſe ſureſt path to advancement and fame is 


to be active in finding remedies for them. 


I mean not, however, that no abuſes take 


place in the Engliſh government, or that all 


poſſible good laws are enacted, but that there 
is a conſtant tendency in it, both to correct 
the one, and improve the other. And that all 


the laws that are in being are ſtritly executed, 
whenever appealed to, is what I look upon as 
the charaQteriſtic and undiſputed advantage of 
the Engliſh conſtitution,—a conſtitution the 


more likely to produce all the effects we have 


mentioned, and to procure in general the hap- 


pineſs of the people, in that it has taken man- 


kind as they are, and has not endeavoured to 


prevent every thing, but to regulate every 


thing: I ſhall add, the more difficult to dif- 
cover, becauſe its form is complicated, while 
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its principles are natural and ſimple. Hence 
it is that the politicians of antiquity, ſen- 
ſible of the inconveniences of the governments 
they had opportunities of knowing, wiſhed for 

the eſtabliſhment of ſuch a government, with- 
out much hopes of ever ſeeing it realiſed®: 
nay, Tacitus, an excellent judge of political 
ſubjects, conſidered it as a project entirely chi- 
merical f. Nor was it becauſe he had not 
thought of it, had not reflected on it, that he 
was, of this opinion : he had ſought for ſuch a 
government, had had a glimpſe of it, and yet 
continued to pronounce. it impracticable. 
Let us not, therefore, aſcribe to the confined 
views of man, to his imperfect ſagacity, the 
diſcovery of this important ſecret. The world 
might have grown old, generations might have 
ſucceeded generations, ſtill ſeeking it in vain. 
It has been by a fortunate conjunction of cir- 
cumſtances;—1I ſhall add, by the aſſiſtance of a 
fayourable ſituation, that Liberty has at laſt 
been able to erect herſelf a temple. | 


* e gtatuo eſſe optime conſtitutam rempublicam quæ 
« ex tribus generibus illis, regali, optimo, et b mo- 
e dice confuſa. —Cic. Fragm, | 

+ * Cunctas nationes et urbes, populus, aut priores aut 
« ſinguli, regunt. Delecta ex his et conſtituta reipublicæ 
forma, laudari facilius quam evenirè: vel fi evenit, haud 
« diuturna eſſe poteſt. . — Tac. Ann. lib. iv. 
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Invoked by every nation, but of too delicate 
a nature, as it ſhould ſeem, to ſubſiſt in ſocieties 
formed of ſuch imperfe& beings as mankind, 
ſhe ſhowed, and but juſt ſhowed herſelf, to the 
ingenious nations of antiquity who. inhabited 
the ſouth of Europe. They were conſtantly 
_ miſtaken in the form of the worſhip they paid 
to her. As they continually aimed at extend- 
ing dominion and conqueſt over other nations, 
they were no leſs miſtaken in the ſpirit of that 
worſhip; and though they continued for ages 
to pay their devotions to this divinity, ſhe till 
continued, with regard e to be the un- 
known goddeſs. 
_ Excluded, ſince that time, FRO thoſe places 
to which ſhe had ſeemed to give a preference, 
driven to the extremity of the Weſtern World, 
baniſhed even out of the Continent, ſhe hag 
taken refuge in the Atlantic Ocean. There it 
is, that, freed from the dangers of external 
_ diſturbance, and aſſiſted by a happy pre- ar- 
rangement of things, ſhe has been able to dif- 
play the form that ſuited her; and ſhe has 
found ſix centuries to have been neceſſary to 
the completion of her work. _ 
Being ſheltered, as it were, within a citadel, 
' ſhe there reigns over a nation which is the bet- 


ter entitled to her favours as it endeavours to 
extend 


* © — PPR rr = 


——— —— Re”. — 
... — 
U 


NN 


322 THE CONSTITUTION, &c. 


extend her empire, and carries with it, to every 
part of its dominions, the bleflings of induſtry 
and equality. Fenced in on every ſide (to uſe 
the expreſſions of Chamberlayne) with a wide 
and deep ditch,_the ſea,—guarded with ſtrong 
outworks, its ſhips of war, —and defended by 
the courage of her ſeamen, ſhe preſerves that 
myſterious eſſence, that ſacred fire ſo difficult 
to be kindled, and which, if it were once ex- 
tinguiſhed, would perhaps never be lighted 
again. When the world ſhall have been again 
laid waſte by conquerors, ſhe will ſtill continue 
to ſhow mankind, not only the principle that 
ought to unite them, but, what is of no leſs 
importance, the form under which they ought 
to be united. And the philoſopher, when he 
conſiders the conſtant fate of civil ſocieties 
amongſt men, and obſerves the numerous and 
powerful cauſes which ſeem, as it were, una- 
voidably to conduct them all to a ſtate of po- 
litical ſlavery, will take comfort in ſeeing that 
Liberty has at length diſcloſed her nature and 
genuine principles, and ſecured to herfelf an 
aſylum, againſt deſpotiſm on one hand, and 
popular licentiouſneſs on the other. 
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A. 


AMERICAN Colonies, their claim of voting ſupplies 
to the crown, hurtful, if obtained, to the Engliſh con- 
ſtitution, 505, 509. What ought to have been the ge- 
neral condu of miniſters in regard to the colonies, 509, 
510% | | | | 

Appeal, in caſe of murder, its effects, and to whom allowed, 
8 N | 


a reſtrictions on the power of the king in regard to 
the keeping of it, 88, 8g. The appropriated funds for 
the paying of the ſame, 89. Is not, in England, a means 

of ſupporting the authority of the crown, 429, 441, paſ< 
fim. How little its aſſiſtance was uſeful to James II. 452, 
453. See Military Power and Crown. 

Arreſt, method of, in civil cauſes by the Engliſh laws, 110, 
111, 113. By the Roman laws, 113, 114, 115. The 

alterations in the Engliſh law in that reſpect, 116. | 

Aſemblies, popular, the diſadvantages they lie under in re- 
gard to each coming to any deliberate well-weighed re- 
ſolution, 243—245. The advantages a few diſtinguiſh- 
ed citizens have over. them, 245, 251, 256, 257, 258. 
Tully's paſſage concerning them, 256. See People, 

. Commonwealths, Rome. 1 | | 

Athens, the people do not ſeem to have really enjoyed much 

| liberty in that republic, 268. An inſtance of the pro- 
ceedings of the magiſtrates, 269. No . 

Aula Regis, what kind of court, 14, 15. The court of 
Common Pleas diſmembered from it, 108. The court of 
King's Bench may be conſidered as the remains of it, 109. 

Author, occaſional perſonal remarks of his, 363, 411, 428, 
436. His Memorials of Human Superflition quoted, 495, 
His converſation with Dr. Franklin, 507, 508. 

| | Barons, 


IN D E X. 
B. 


Barens, originally in a great meaſure independent on the 
crown, in France, 12. Not ſo in England, 15, 21. 
Unite in a common cauſe with the people, 21, 23, 328, 


1 lord, procures the paſſing of a bill for limiting 
perſonal arreſts, 116. : 
Bills, how deliberated upon and framed, 66, 67, 220, 221, 
228, 261, See Commons and Parliament, | 
Bill of Rights, an account of, 58. Remarkable impartiality 
and univerſality of its proviſions, 332. 

1 judge, quoted, 68, 81, 142, 178, 183, 350, 
366, 367. ä | 

Burnet, biſhop, quoted, 354, 383, 453. 


112 gh, 


Cz/ar, public ſpeech of his quoted, 369. 
Cenforial power, that eſtabliſhed in Rome only a ſenatorial 
artifice, 28 5, 286, See Preſs, liberty of the. | 
Cenſors, in Rome, might remove a man from one tribe into 
anather, 270, 271, and elect ſenators, ibid. See Rome. 
Chancery, court of, its office in regard to the framing of 
writs, 126. See Equity, courts of. 
Charles I. ſketch of his reign, 48—52. Maintains his ground 
eleven years againſt the violent political and religious ſpi- 
rit of his times, 444. His attempt to ſeize the five mem- 
bers, the period of the beginning of the civil wars, 446. 
Civil Engliſh laws, divided into unwritten and written law, 
10g. The ſources of the unwritten law, 105, 106. How 
far the civil law is a part of the ſame, 107. What the 
written law is, ibid. Peculiarities of the Engliſh civil 
laws, 110, 116. Refinements and ſubtleties in them, 
116, 119, 125, 127, 131, 132, 133. Compared with 
the old Roman civil laws, 124, 125. 
Civil power in England, how ſuperior to the military, 446, 


131. 

c Roman laws, the conſtant diſlike of the Engliſh 
lawyers for them, 103, 104. - Formalities in the ancient 
Roman laws, 120, 121. Divided into civil and præ to- 
rial laws, 139. The different collections of them, 145, 
146. See Prætor. | 


| Cate, 


Coke, Sir Edward, quoted, 142, 173, 177, 222, 287. 
Comines, Philip de, quoted, 30, 40. Rs eg 
Commons, Engliſh, their firſt origin, under Henry III. and 
Edward I. 31. How inconſiderable their weight at firſt, 42, 
33. This ſoon increaſes, 34. Farther advances, 41, 42. 
How the houſe is conſtituted, 61, 62. Vindicate the right 
of taxation againſt the attempts of the crown, 45, 117 And 
of the lords, 84. The firſt inſtance of a miſunderſtanding 
between them and the lords in regard to money bills, 84, 
85. Commonly grant the king's revenue for life, 78. 
See Taxation. They cannot vote by proxy, 222. Enjoy 
2 freedom of debate ſuperior. to that ever poſſeſſed by 
any popular aſſembly, 229. See Propounding. They are 
debarred from any ſhare in the executive authority, 274, 
275. Are thence led to ſerve the people faithfully, 277. 
Striking inſtances of this in the laws they have framed at 
particular times, 3 30, 347, 350. And in their watching 
afterwards on their execution, 350, 351. Have impeach- 
ed the ſervants of the crown and judges, 351354. 
Their proceedings in the caſe of Sir John Coventry, 354. 
See Parliament and Repreſentative, Abridge their own 
perſonal privileges, 358. In what theſe privileges now 
conſiſt, 357, Do ſtrict juſtice on their own members, 
358, 359. On what occaſion they repealed the ſtatute 
De Haeretico Comburendo, 370. Their attacks on the 
crown's prerogative defeated by the lords, 382, 383. 
They in their turn defeat the like attempts from the 
lords, 383, 384. 
Commonwealth:, the people in them apt to be miſled by fa- 
vourite leaders, 193—196. The diviſion of the execu- 
tive authority that takes place in them, makes it very 
difficult to lay it under proper reſtraint, 210, 211. The 
people unavoidably betrayed by thoſe whom they truſt 
with power, 265, 269, 272, 277. Revolutions always 
concluded in them in a manner diſadvantageous to pub- 
lic liberty, 315. See Revolutions. The laws to ſecure the 
liberty of the citizens, beſides being imperfect, are not 
even carefully executed, 333, & ſeq. See Rome, Can- 
not ſubſiſt without certain arbitrary powers, contrary to 
the liberty of the citizens, 407. Do not admit the liberty 
of ſpeakingand writing, and, perhaps, cannot, 411, 412, 
Reſpe& of perſons cannot be prevented in them in the 
adminiſtration of juſtice, 426, 427. The power of the 
government ſuppoſed by law to be unbounded, 'till 
ſtopped by ſome poſitive and declared regulation, 43 55 
N & leq. 


INDEX. 


& ſeq. By what means commonwealths generally loſe 
their liberties, 462. Real great difficulty for the people 
in them to preſerve their rights, 465, 466. See Rome 
and Geneva. | 

Conqueſt, the, is the real æra of the formation of the preſent 

Engliſh government, 7. | 
Conſtitution, Engliſh, the eras of its formation, 7, 40, 58, 59. 
Being different from that of all other free ſtates, cannot 
fall into ruin from the ſame cauſes, 457. Cauſes that 
operate for its preſervation, 465, 470. Endangered by 
the offers of Columbus to Henry VII. 471, Farther 
. reaſons of its future preſervation, 472, 478. How it 
| riſes again, after being in a manner overwhelmed, 478, 
479. Dangers to which it may be expoſed, 479, 480. 
In what circumſtances it may be looked upon as annihi- 
lated, 481. Meddling with it, upon the ſcore of improve- 
ment, may prove very dangerous experiments, 45 5, 488, 
489. Sce Crown. Would have been altered by granting 
the Americans their claims, 505, 50g. See Taxation. 
Seems to diffuſe a ſpirit of order and juſtice among the 
lower claſſes of people, 517, 518. Such a one wiſhed 
for by the politicians of antiquity, 520. 

Conſuls, the era of their creation, and nature of their of- 
fice, 316, Unreſtrained power, 334. See Rome. 

Coronation oath, 90, 91. | 9 50 

Coventry, Sir John, his caſe, 354. Reſentment of the com- 
mons, and bilt they paſs, 354, 355. An obſervation on 
that bill, 357. | 

Courts of law, in England, their names and functions, 108, 
109, 110. Kept by parliament under ſtrict rules, 362, 
363. The greit impartiality of their proceedings, 363, 
; A few remarkable inſtances, 365, 366, 367. See 

aws and Jury. | 

Cromwell, his fruitleſs attempts to form a popular aſſembly 
obedient to him, 415—417. - 

Crown, its power much ſuperior in England after the Con- 
queſt to what it was in France, 10, 20. . The barons com- 
pelled to unite with the commonalty, to reſtrain its power, 
21—23. Its preſent conſtitutional prerogative, 70, 71, 72. 
Reſtraints it lies under, 8 5-90. See ; 2h Totally de- 


pendent on the people for its ſupplies, 74, 76. Uſeful- 
neſs of its power in preventing any citizen or popular 
leader from acquiring a degree of power dangerous to 
public liberty, 199, 202. Inſtances of it, 208. Is not to 
ma ke open propoſals to parliament for their aſſent or diſſent, 


2860. 
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269. May ſend them meſſages, and to what effect, 231. 
Its name not to be introduced to influence debates, 269. 
- Vaites in itſelf the whole executive authority, 275, 276. 
Thereby produces an union in a common cauſe among 
all orders of ſubjects, 278, 279. Is like an ever · ſubſiſt- 


ing Carthage, that maintains the virtue of the repreſen- 


tatives of the people, 281. Farther illuſtration of the 
fame fact, 345, & ſeq 355, 357. The power of Crowns 
has not produced theſe effects in other countries, 374. 
Numerous inſtances of this, 375, 377. The ſtability of 
the executive power of the Engliſh crown, 377, 378. 
Is a great peculiarity of it, 38 1. Is not a ſubject to be 
explained here otherwiſe than by facts, 379, 381. Its 
power alternately defended by the two houſes, 381— 
385. The ſecret forbearance of the two houſes not to 

invade its prerogative, 385, 386. Very remarkable in- 
ſtances of this, 391, 3295. Its whole authority centres 
in the ſovereign, the privy council only to adviſe him, 
or witneſs his operations, 390. Its ſecure power ren- 
dered conſpicuous in the facility with which it diſmiſſes 
great men from their employments, 395, 397. Not fo 
in other monarchies, 397. The facility with which it 
diſmiſſes the parliament, 398, 400. This facility ren- 


dered remarkable by the facts that take place in other 


monarchies, 401. Never waged war againſt, except by 
perſons who poſitively laid claim to it, or at leaſt upon 
national grounds, 402, 403. Its power more ſecure in 
itfelf, but not ſo indelibly annexed to the perſon of an 
individual as in other countries, 403. The ſecret cauſesof 
its peculiar ſtability is a ſubject more properly belonging to 
philoſophy than to politics, 404, 405. Great advantages 
. reſult from this ſtability, 405, 406. J. The numerous 
reſtraints it is able to bear, and great freedom it can al- 
low the ſubject at its expenſe, 406, 409. II. The li- 
| berty of ſpeaking and writing, carried to the great ex- 
tent it is in England, 410, 414. III. The unlimited 
freedom of debate in parliament, 414, 419, 420. IV. 
The union among all orders of ſubjects in defence of 


{An liberty, 420, 423. V. The unlimited freedom al- 


owed to the people of meddling with goverument af- 
fairs, 423, 425. VI. The impartiality with which jaſtice 
is dealt, without reſ..e&t to perſons, 425, 428. VII. 
Needleſſneſs of an armed force to ſupport its power, 375, 
429, & ſeq. 441—446. VIII. Its ſtrict reſpect even for 
the letter of the law, 437, 441. IX. The lenity uſed an 
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the adminiſtration of criminal juſtice may, perhaps, be 
aſcribed in great part to the general ſecurity the ſtable 
power of the crown gives to the whole machine of go- 
vernment, 438, 439. The great power the crown for- 
merly derived from its dominions beyond ſea, ſupplied 
afterwards by hidden circumſtances at home, 439, 442. 
Inſtances of this great power without the ſupport of an 
armed force, 442, 443, 448. It keeps the military 
power in a ſurpriſing ſtate of ſubjection to the law, 447, 
451. Inſtances of this, ibid. Really coutd not, in the 
1 ſituation of things, derive any aſſiſtance from a 
anding army againſt the people, 451, 452. The metli- 
od it ſhould adopt for ſetting aſide the preſent copſti- 
tution, 453, 454. Its power 1s wholly annexed to the 
civil branch of its office, 442, 455. Hints concerning 
its effectual foundations, 455, 456. Prevents the Eng- 
liſh conſtitution from being * MINS in the ſame man- 
ner the Roman republic was, 460. The great uſefulneſs 
of its veto power, 470. Conſiderations on the attempts 
to abridge its prerogative, 482. In what circumſtances 
theſe attempts might be brought to ſucceed, 482, 483. 
A compariſon between its prerogative, and that of the 
kings of Sweden, before the laſt revolution, 484—487. 
The abridging of its prerogative might not anſwer the 
expectations of thoſe politicians who with for it, 487, 
& ſeq. Sketches of the dangers to public liberty that 
might ariſe therefrom, 488, 494. The rule to be fol- 
lowed in purſuing ſuch attempts, 494, 495. How de- 
pendent on the people for its ſupplies, ſee Taxation. 
8 Law * quoted, 125, 126, 148. 


. 


Debate, freedom of, ſecured by the bill of rights, 96. See 
Propounding. How conducted in the Engliſh parlia- 
ment, 65, 67, 261-263. The unlimited freedom exer- 
ciſed in the Engliſh parliament not followed by any bad 

conſequences, and why, 419, 420. 

Dictators, their great power, 257, 335. Their abſolute 
power was often uſeful, 407, 408. See Rome. 

Diſſolution of the parliament, its effects, 64. Eafily effected 
by the crown in England, 400. 

Douglas, earls of, cauſed to be ſlain by king James II. * 


Scotland, oY . 
rd, 
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Edward I. ſurnamed the Engliſh Juſtinian, 30. i} 
Elections, laws relating to them, 62, 63, 96. Grenville's 9 

bill for decid:ng conteſted elections, 97. Advantages | 
ariſing from the right of the people to elect repreſenta- 
tives, 282, 283, 300—304. See People, | 

Elizabeth, queen, tne inquiſitorial court of Hiss Commi/- 

on eſtabliſhed during her reign, 46. : 

Emancipation of ſons, in Rome, manner of, 137. 

England, the power of the king becomes very great at the 
ra of the conqueſt, 13. The lords or barons much de- 
pendent on the crown, 16. Are thence compelled to 
unite in a common cauſe with the people, 21—23. Dif- 
ferent from France, in that it formed one compact united 
kingdom, 25, 26. This circumſtance favours the eſta- 
bliſhment of public liberty, 26. A peculiarity of its 

overnment, viz. the advantageous manner to public 

Fey in which revolutions have conſtantly been con- 
cluded, 315, 327—332. See Revolutions, The ſtriftneſs 
with which laws favourable to the liberty of the ſubject 
are executed, 332, & ſeq. 345, & ſeq. See Commons. Re- 
markable impartiality in the courts of law, 3 3365. 
Inſtances quoted, 364, 365, 366. Farther ſtrictures on 
the ſame ſubject, 427, 428. The people may be ſaid in 
England to be inveſted with both the judicial and cen- 
forial powers, 414. Singular law doctrine, concerning 
the authority of government, and the liberty of the ſub- 
jet, 436—442. The people's ſituation d ferent from 
that of the people in Rome, 458, 459. See People. The 
balance of the people in government is connected with 
the right of property, 464. See Taxation. Diviſions 

among the people never carried very far, 5 14, 5t5. The 
lower claſs poſſeſſed of a conſiderable ſpirit of order and 

' juſtice, 517. B74 | | 

Equity, courts of, an inquiry into the meaning of the 

word, and their real office, 133, 134. A court of this 
kind exiſted in Rome, 135, 136. Ste Prætor. Reme- 

dies afforded by the Englith courts of equity, 140, 1x1. 
How theſe courts were firſt inſtituted, 141. The oppo- 
' ſition they met, ibid. Their method of proceeding to en- 
force appearance, and ſubmiſſion to their decrees, 142, 

143 Are kept within much more ſtrict bounds than the 
prætor's equity court was in Rome, 146— 149. Farther 
definition of their office, 119—151. 45 | 
xecutive power, lodged in the king, is more eaſily repreſs- 

ed when confined to a 3 indiviſible ſeat, 209, & ſeq. 
m | 1s 
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is taken out of the hands of the repreſentatives of tlie 
people, 274, 275. Great advantages thence ariſing, 2744 


278, 279. See Crown. 

| F. 

Faire ſans dire, the motto quoted, 5 1. 3 

Fawourite of the people, how prevented in the Eigliſh con- 

ſtitution from acquiring a power dangerous to public 
liberty, 201, & ſeq. See Commonwealths. 5 

Felton, his anſwer to the biſhop of London, 178. 

Feudal government introduced in France through a long ſe- 
ries of events and years, 10: Is introduced ſuddenly 
and at once in England by the Conqueſt, 13. Conſe- 
quences of theſe differences, 15, 16. by 

France, the feudal government was eſtabliſhed in it in a 

very flow manner, and how, 10, 11. The crown was at 
firſt elective, 11. The authority of the king originally 
very inconſiderable, 12, 16, 17. The lords or barons 
were in great meaſure independent on the crown, ibid. 
Theſe circumſtances prejudicial to the liberty of the 

people, ibid. 18—20, Is formed by an aggregation of 
many different ſovereignties, 17— 19. See Re-unions, 
The remarkable treaty by which the war for the public 
good was terminated, 29, 30. General eſtates, how con- 
{itituted, 33, 34. The third eſtate or commons never 

. poſſeſſed of any weight, 33. A remarkable inſurrection, 
36. The conſtitution of France about the time of 
Hugh Capet, much the ſame with that of the German 

empire at preſent, 38, 39. What they call Edits en r- 

giſtrès, 69. French parliament, what, ibid. Late king's 
expedient for diſmiſſing the parliament of Paris, 399. 
The jealouſy of the crown againſt that aſſembly, 417, 
418. Compariſon between the French and Engliſh con- 
{titution in regard to the right of taxation, 44, 499, 503. 

Franklin, Dr. quoted, 506, 508, FI | | 

French language introduced into the Engliſh laws by Wil- 
liam the Conqueror, 68. Is ſtill uſed by the king in de- 
claring his intention to the parliament, 67. Judge 
Blackſtone's paſſage on that ſubject, 68. * 


G. 


George I, king, led into an imprudent ſtep, 384, 482, 483, 


489 


General warrants, ſet aſide, 469. | 


Geneva, republic of, mentioned, 225, 247, 298, 299, 470. 
Germany, by what cauſe the growth of the power of the 
| TY | crown 


INDEX. 


drown has been checked there, 39: Its prefent ſtate com- 
_ pared with that of France in the time of Hugh Capet, 38. 


recian commonwealths, revolutions in them only favour- 
able to the particular intereſts of leaders and demagogues, 
326. The reproach made them by Cæſar, 369. £ 
Gracchi, how forſaken by the people, 258. 
Grand Fury, its office, 167. e | 
Vuiſe, duke of, ſlain by order of K. Henry III. of France, 
WV e | 
Haleas Corpus act, when paſſed, and ſor what purpoſe, 187, 
188, The tenor of it, 188—190. The particular occa- 
fion of it, 350. Expreſſions of judge Blackſtone on the 
ſubject, ibid. Quoted by Junius, ibid. On what oc- 
caſion ſuſpended, and with what cautipn, 409. By what 
means finally ſettled, 46g. oo 
Hale, judge, quoted, 31. His deſcription of the office of a 
Jury, 194, 175. "= 5 


Henry I. grants a charter to his ſubjects, what condition he 


annexes to it, 24. e 8 
Henry VIII. his great power, 45. Was unſupported by a 
ſtanding army, 376. NT | 
Holt, judge, remarkable opinion delivered by him, 3og. 
Hugh Capet, the firſt hereditary king in France, 11. The 
haughty anſwer of a French lord to him, 13. 


Hume, Mr. a few words on the character given by him of 


James II. 444. 

FO . 
N = . 8 . I. |; vg 
Jacob's Law Dictionary quoted, 124, 148. 


James I. liberty begins to revive in his reign, 47. His 


lofty notions concerning regal authority, ibid. Keeps his 


ground againſt the reſtleſs ſpirit of the times, 443. 


James II. how his dethronement was effected, 55, 56. Was 


inexcuſable in his conduct, 444. A few more words on 

the manner of his being dethroned, ibid. Receives no 
manner of aſſiſtance from his numerous army, 452, 453. 
 Fexuits, how expelled from Spain, 401. ; 


Impeachment, public, what, and its effects, 92, 93. The 


king's pardon no bar to the proſecution of an impeach- 

ment, 94. Can it prevent the execution of the} . 

94. Inſtances of miniſters and judges impeached by 
the commons, 92, 93, 351-343. | | 

Iinpriſaument, the method formerly uſed for liberating impri- 

ſoned perſons, 188. They were inſufficient againſt the 

| Mm2 power 
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power of the privy council, 186. A new force given 
them by the petition of rights, ibid. Evaded again by 
nes of an alas and a pluries, 187. Habeas Corpus act, 
ibid. | | 

John, king, grants the great charter, 26, 27. | 

Fohn/on, Dr. Samuel, his opinion concerning the office of 
the courts of equity, examined, 134. | | 

Fournal of the commons. Their addreſs to the crown in 
regard to the printing of the fame, 394. | 

Fudges, how they may be removed from their offices, 78. 
Their office in criminal cauſes is only to direct the jury, 
and afterwa.ds to pronounce the law, 175, 176. Decide 
in Felton's caſe the torture cannot be uſed, 178. Can- 

not alter the mode of puniſhment; ibid, Inftances of 
judges impeached, 351—353. See Courts. 

Judicial power, in regard to criminal matters, the neceſſary 
cautions in eſtabliſhing ſuch power, 151, & ſeq. Should 
not be truſted, eſpecially in a free ſtate, to any too power- 
ful perſons or bodies, 159, & ſeq. Allufions to the fo- 
reign courts ef law, 160. See Trial. May be ſaid in 
England to be in the hands of nobody, 180, 181. Lodged 
in the people, 414, | 2 

Junius 's letter quoted, 172, 350. | | 

Fury, how they are to ſhape their verdi&, 172. Muſt de- 
cide both upon the fact and the criminality of it, 172, 
173. What rules muſt follow in their opinion, 174, 175. 
Fudge Hale's remarkable paſſage in that reſpect, ibid. 
Uſually pay a great regard to the judge's direction, 182. 
The effect of their recommending to mercy, 183. See 
Trial and Judicial Power, _ | | 

Fuftice, impartiality of its adminiſtration in England, 363 
367, 427, 428, See Lau and Judicial Power. 
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King, his prerovative by the conſtitution, 71, 72. The re- 
ſtriction ſet by law upon the exerciſe of the fame, 86— 
89. Commonly granted a revenue for life, 78. Not to 
interfere, nor his privy-council, in the deciſion of cauſes 

either civil or criminal, 87. It is difputed” whether he 
can remit the proſecution of a ſentence awarded in con- 
ſequence of an impeachment, 93. Not to be named in 
debates, 262. The laſt inſtance of one uſing his negative 

voice, 391. See Cron. | | 

Laws, See Legiſlation. Difficulty in procuring juſt ones, 
242. A very necellary caution in framing them; 273. 

aw 


Lew, criminal, how ſtrictly the letter of it is adhered to in 
England, without any extenſion, 176, 309, 437, 438. 
Great mildneſs of it, 181 —183. See Puniſt ment. is 
 Legi/lative power, how formed in England, 69, & ſeq. Ad- 
vantages arifing from its being divided, 213, & ſeq. Re- 
markable conttaacy in its operations in England, 217, 
Not ſo in the ancient commonwealths, 217, 218. Sce 
Parliament. „ | 
Legi/lation, the buſineſs of, conducted in England upon quite 
different principles from what it is in the republican go- 
vernments, 224. The manner in which laws are framed 
in commonwealths, 224, 225. Inconven'ency of it, 225, 
225 The manner in which laws are framed in England, 
226, 227, Advantages of the ſame, 228—230. See Pro- 
pounding. Would it be an Advantage if laws were enacted 
by the people at large? 235, 240—250. See People, 
Liberty, the word much miſapplied or miſunderitood, 235, 
238. A truer definition of the ſame, 239, 240. How 
the proviſions to ſecure it ſhould be directed, 273. Sin- 
gular law doctrine in England concerning the liberty of 


the ſubject, 436—44r. 8 
Livy quoted, 246, 258, 320, 323, 324, 336, 336, 337. 
Lordi, the houſe of, how conſtituted, 64. Not ſuffered by 

the commons to frame, or even alter a money-bill, 66, 

84. Make it a ſtanding order to reject all money-bills to 

which bills of another nature have been tacked, 77, 382. 

Have not given up their claim in regard to altering mo- 
 ney-bills, 84, The great pre-eminence allowed them in 

point of ceremony over the commons, 220—223. Can 
vote by proxv, 221. Unite in a common cauſe with the 
people againſt the power of the crown, 21, 22, 49, 
258—280, 350—357. Abridge their own perſonal pri- 
vileges, 360, Their impartiality in their judicial capacity, 

36, 362. Cannot be charged with having abuſed their 
privilege of trying their own members, 361, 362. De- 

feat the attempts. of the commons on the _crown's pre- 
rogative, 382. Their own attempts defeated by the com- 
wons, 383, 384. A bill is framed to limit their number, 
394, 482. The great importance of that bill generally 

overlooked, 489, 490. See Parliament and Peers, 
Lyilleton, lord, quoted, 306. 
Machiavel's Hiſtory of the republic of Florence, quoted, 

196, 197. 7 1 | 
Magna Charta, when and how obtained, 26, 27, An ac- 
| M m3 count 
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count of it, 27—29. Remarkable extenſiverteſs and im- 
partiality of its proviſions, 328. 
Marlborough, eaſily diſmiſſed from his employments, 208, 


IF | 395, 396. 2 | | 
i | Martial, courts, a remarkable diſpute between one and a 


court of law, 448, 449, 450. - 
Martial law muſt be univerſal, where the authority of the 


government is ſupported by a ſtanding army, 432, 433. 
Members of the houſe of commons, their perſonal privi- 
-" leges, 357. Inſtances of ſome puniſhed by their own 
' houſe, 358, 359. See Commons. 
Military power, a cauſe of anxiety to thoſe ſovereigns whoſe 
authority is ſupported by it, 431—433. Cannot in ſuch 
"caſe be ſubjected to the civil power, 446, 447. Its need- 
I: neſs to ſupport the power of the crown in England, 
| | 376, 441—446. The ſurpriſing ſubjection of it to the 
i civil power in England, 376, 446—451. See Crown. © 
| Minifter, equally intereſted with other ſubjects in maintain- 
ing the laws concerning perſonal fecurity, 278. A diſ- 
; carded one in other countries, the cauſe of ſome anxiety 
or jealouſy to the government, 397, 398, Not ſo in 
England, 398, 425. 
Monarchies, revolutions always concluded in them by pro- 
viſions for the advantage of great men and leaders, not 
of the people, the ſame as in commonwealths, 326, 387, 
388, 420—422. The executive power of the crown in 
all ancient or modern monarchies, wanting that peculiar 
1 ſtability of the Engliſh crown, 374. Numerous inſtances 
. of it, 375—377- Not ſecured otherwiſe than by ſtanding 
' armies, 376. The monarchs are afraid of powerful ſub- 
jects, 395—398. Cannot do without ſome arbitrary means 
of aſſerting their authority, 407, 408. Very jealous of 
| the liberty of the preſs, and, perhaps, are really obliged 
to be fo, 410. Extremely averſe, out of fear for their 
| | oven ſecurity, to calling popular aſſemblies” to take ad- 
l | | vice and aſſiſtance from, 414—418. Reſpect of perſons 
ll | in the adminiſtration of juſtice cannot be prevented in 
' them, 426, 427. Anxious precautions taken in them in 
| regard ta the military power, 431—433. Their law 
3 doctrine concerning the executive authority of the go- 
vernnient, 436—438, The military ſuperior to the civil 
| 
| 


power, 440, 447. = 
. Money Bills not to be altered by the lords, 66, 84, Not ta 


be tacked to other bills, 77, 382. See Taxation, 
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NMonteſquicu quoted, 285, 286, 456. 
More's Utopia quoted, 280, 
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Ofraciſm, an arbitrary unjuſt expedient, but, perhaps, ne. 
ceſſary in the republic of Athens, 407. | | 
Oxenftiern, chancellor, his words to his fon, 510. 


P. 


Parliament, Engliſh, the conſtitution of, 60-69. How to 
be called, 62, 86. How bills are paſſed, ſee Bi. Pro- 
ceedings in parliament not to be queſtioned in any other 

place or court, 96. The ſecret bent of that aſſen bly to 
forbear invading the prerogative. of the crown, 391— 
394. By the conſtitution, force is removed from their 
debates, 434. Cautious conduct of the three branches 
towards each other, 5 12, 513. See Commons and. Crown, 

Parliaments, French, what they are, 69. That of Paris, 

the motives of its firſt inſtitution, ibid. Is only an af- 
ſembly of a judiciary nature, ibid. What kind of ſhare 

it-claims ih legiflation, ibid. The great weight of that 
aſſembly, 159, 160. Difficult to be managed by the 
crown, 160, How the late king diſmiſſed it, 399,. Pre- 
cautions taken by the preſent king in reſtoring it, 418. 
See France. | | | 

Parliamentary Hiſtory of England, a ſuperficial obſervation 
of its authors, 329. | | 

Pardon, the prerogative of, lodged in the king, 71. Cannot 
be pieaded as a bar to an impeachment being carried on, 

93, 94, Doubtful whether it can ſtay the execution of 
.a ſentence awarded in conſequence of an impeachment, 
94. Often granted on the recommendation of a jury, 183. 

Peers, how to be tried, 175, 176. Have few real perſonal 

privileges above the ſubject, 360. See Lords, 

People, how mifled by favourites or demagogues, 193—196, © 
How influenced or deceived by the magiſtrates, or great 
men in commonwealths, 245—-250. Should act through 
repreſentatives, 243, 251. Should entirely delegate the 
legiſlative authority to theſe, 253-264. How, and in 
what circumſtances only, the right of re//fance may be 
uſually exerted by them, 311—314. See Commonwealth 

and England. May be ſaid in England to poſſeſs both the 
judicial and cenſorial powers, 414. The freedom they 

enjoy of interfering in government matters, 423—42 5. 

Pope, Mr. quoted, 267. 6 | 

Porcia Lex de tergo civium, 208, 337. . 

Præmunire, the different meanings of the word, 189. | 

Pretor, his office in Rome, 113. Aſſumes the office of a 
7 | - zudge 
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judge of equity, 135. His proviſions, 136— 139. Their 
power very arbitrary, 144. When firſt reſtrained, 144— 

146. 
Pre/s, liberty of the, is a real cenſorial power lodged in the 
people, 283 —285. Much more effectual than the one 
eſtabliſhed in Rome, 285. and more uſeful by far to the 
community, 285, 286. How difhcultly this liberty was 
gained at the expence of the executive power, 267, A li- 
cenſer appointed upon the prefs by the ſtar- chamber, 
ibid. By the long parliament, 288. By Charles II. and 
James II. ibid. Finally eftabliſhed in the vear 1694, and 
how, ibid. A definition of it, 289. Actions reſpecting 
the ſame not to be decided without a jury, 289 —29t. 
How extenſive its uſe has become, 291, 292. Very great 
political advantages ariſing from the fame, 293—297. Is 

_ farther uſeful, combined with the other rights of the 
people, 297—300, Such as the right of election, 300, 
201. How uſejul a ſupport to the right of reſiſtance, 
310, 311. Is not allowed in commonwealths, and why, 
411, 412, Nor in monarchies, 410. Its being tolerated 
in England to ſo high a degree, depends on the ſtability 
of the executive power of the crown, 412. By its means 
the cenſorial power may be faid to be lodged in the 
people, 414. The real foundation on which it reſts in 
England, 436, 437. Error of the author, at firſt, in this 

reſpect, ibid. | ja 
Priſoner, how to be committed, 166. When once ac- 
quitted, cannot be tried again for the ſame offence, 175. 
See Trial. | | 
Privy council, its power abridged by the ſame act which 
abolifhed the ſtar- chamber, 87. Its real office in the Eng- 
liſn government, 320. How formed, ibid. bes 
Prorogation, its effects, 64. The term not to be afterwards 
ſhortened, 86. 8 
Prepounding, in legiſlation, the privilege of, reſerved to the 
executive power in commonwealths, 223—225. Allotted 
in the Engliſh confticution to the repreſentatives of the 
people, 226—230. How the ſame was formerly ſettled 
in France, Sweden, Scotland and Ireland, 230. Great 
advantages accruing to public liberty from this right 
being lodged in the repreſentatives of the people, 226 
234, 263, 264. Its remarkable advantages for preſerving 
the Engliſh conſtitution, and inſtances of it, 465—470. 
Puniflments, the judge cannot alter the mode of, 178. Nor 
the ſheriff, ibid, Do not extend beyond the fimple de- 
privaiion of life, 183. Their mildneſs in England, — 
. od 


INDEX. 


Not ſo among the Greeks and Romans, 367, 368. At. 
tention of the Engliſh legiſlature in that reſpect, 372, 
372. | ; ' 

| R: 


Repreſentatives, qualifications for being one, 61, 62. Adyan- 
tages that accrue to the people from acting through re- 
preſentatives, 2 50, 251, 252, 253. More hurtful than 
beneficial when their intereſt is not in reality united with 
that of the people, 253. The people ſhould entirely de- 
legate the legiſlative authority to them, 253—261. The 
ſedate manner in which in England they debate the 
ſubjects and vote, 261, 262. Do not allow the ſpeaker 
to have a vote, 262. Nor the king's name to be intro- 
duced in debates, ibid. Are debarred from all executive 
authority, 274, 275. Capital advantages thence arifing 
274, & ſeq. 280, 281. See Commons and People. 
Refi/tance, right of, admitted by the Engliſh laws, 305—307. 
Opinion of Judge Blackſtone quoted, 308. Recogniſed 
even by the courts of law, 309. Is in a great meaſure an 
uſeleſs right, unleſs combined with the liberty of the 
pres, 310. What circumſtances are required for its 
eing uſcfully exerted, 311-—314. | 

Rewolutions have always been concluded in England in a 
manner advantageous to public liberty, 315, 327. A ſe- 

ries of inſtances, 327—332. Not fo in the Roman 
common-wealth, 316. A ſeries of inſtances during the 
whole time of its duration, 316—326. The fame diſad- 
vantage obtains in the Greek republics, 326. And in 
the limited monarchies of Europe, ſuch as Scotland, 
Sweden, &c. 327, 386—383, 420 —-=423 - . 

Revolution of the year 1689, how accompliſhed and im- 
proved, 58, 331, 332, 388. See Revolutions. = 

| Re-unions of particular provinces to the crown, in France, 
17, 18, 19. The manner of theſe re-unjons, and doc- 

trine of the French lawyers in that reſpect, 18. 

Rome, 'wrong notions of liberty, the patricians and ſenate 
give to the people, 235. The ſenate inveſts itſelf with 
the power of laying taxes, and on what occaſion, 246. 
The tribunes did not enact laws without the concur- 

rence of the people, 255. The influence of ſenators and 
great men over the people, and their artiſices, 256—259, 
260, 261. The people, and even the tribunes, greatiy 
over-awed by a dictator, 2 56. The people betrayed by 
thoſe in whom they truſted, 266, The tribunes not 
earneſt in the defence of public liberty, 267, The ſe- 
22 | | . nate, 


INDEX. 


nate, conſuls, and dictators, poſſeſſed of an arbitrary 
power over the lives of the citizens, ibid. Aſſume oc- 
caſionally a power to take from the Capitol, and ſet 
aſide the laws enacted by the people, 269. Who were 
called nobiles, 2 10, 272. The cenſorial power only a piece 
of ſenatorial craft, 285. Revolutions conſtantly con- 
cluded in a manner diſadvantageous to public liberty, 
32 5. A ſeries of inſtances, 316-326. The laws con- 
.Cerning the liberty of the citizens were not ſtrictly exe- 
cuted, 334. A ſeries of inſtances, 334, & ſeq. Remark- 
able inſtance of inſolence and cruelty of a magiſtrate, 
338. The rapaciouſneſs of the men in power in regard 
to the allies and ſubjects of the republic, 339. Corrup- 
tion of the judges, 340, 341. Remarkable changes in the 
formation of them, 340. A remarkable paſſage of Tully 
in regard to the diforders that took place in the repub- 
lic, 342. A ſhort ſketch of their real cauſe, 343, 344. 
Dangers to which both its liberty and empire were ex- 
poſed, 458, 459. How the final overthrow of the re- 
er was operated, 460, 461. The political rights al- 
otted to the people, 462. | 
Ron ſſeau quoted, 218, 219, 235; 255, 285, 467. 
Rujian ambaſſador, the cauſe of his arreſt, 366. 


8. 


Saxon government, aboliſhed in England by the Norman 
Conqueſt, 8, 9. Paſſages of Sir William Temple, and 
Spelman, on that ſubject, 7, 8. How far reſtored ſince 
the Conqueſt, 8, 9. | | 7 

Scotland, the number of repreſentatives it ſends to Parlia- 
ment, 61. The lords of the articles, what aſſembly, 230« 
The authority of the crown commonly invaded by the 
nobles, 387, 388. The bill that had been framed for 
ſettling the crown on the houſe of Hanover, 388, 389, 

300. No advantageous expedient to have truſted the 
nobility with the command of a ſtanding army, 433, 434. 
Secretary of ftate, caſe of an action brought againſt one, 
| by a private individual, 365, 366. | | Fo” 

Senate, Roman, how formed, 271. See Rome, Their con- 

duct at the expulſion of the kings, 316. See Revolutions. 
The great power they aſſumed over the lives of the ci- 
tizens, 207, 268, 330. | IG 

Seviene, madame de, quoted, 503. | 

Smith, Dr. Adam, his opinion on liberty, and on the 

effects produced by a ſtanding army, examined, 429— 
: 434 
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474. Farther obſervations on the ſame ſubject in ge- 
neral, 441-455. | 5 
Spain, how that monarchy was formed, 38. The expedient 
uſed by the preſent king for diſmiſſing the Jeſuits, 401. 
Spelman quoted, 7. | | | 
Star-Chember, court of, how conſtituted, 5 1. Suppreſſed 
the liberty of the preſs, 287. Expreſſions of Sir Edward 
Coke concerning it, ibid. Was a kind of a- court of 
equity in regard to criminal matters, 440. By what 
means aboliſhed, 469. 3 e | 
Statute de heretico comburendo, forwhat reaſon repealed, 370. 
That for allowing parliaments to meet of themſelves, 
repealed, 392. a, „ : 
weden, an account of the Revolutions that have taken 
place in its government, and of the reſtraints at times 
put on the authority of the crown, 386, 387. The dif» 
advantages of the body of the people in the legiſlature, 
463, 464. An account of its government before the laſt 
Revolution, 484, 4856. | 
S<vift, dean, quoted, 395, 396. 
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Tacitus, quoted, 43, 520. | . 
Taxation, right Ni firſt ſecured to the lords and com- 
mons, 34. Poſſeſſed in England by a fingle parliament, 
not ſeveral aſſemblies as in France, 44, 45. Is rendered 
thereby a much more efficacious check upon the crown, 
, ibid; All taxes or money bills muſt originate in the houſe” 
of commons, as well as the alterations in ſuch bills, 66. 
The great conſtitutional efficiency of that right, 7383. 
The exiſtence of the commons wholly depends upon the 
ſame, 84. The advantages of this right of the commons, 
when combined with the right of propounding law re- 
medies, 2299 230. How firmly. it ſecures all the other 
rights of the people, and the whole conſtitution, againſt 
the attempts of the crown, 464, & ſeq. 470. Is the con- 
ſtitutional balance of e the crown; 496. 
At the ſame time the only forcible one, 497, 498, 509,. 
510. Rendered ineffectual when lodged in ſeveral diſtinR* 
provincial aſſemblies, 45, 500-503. Ho it might-grow 
to be ſo divided in England, 505. The granting the 
Americans their claims would have altered the Englith 
\ conſtitution, 505 % ꝙQ UDꝗv... | : 
Temple, Sir William, quoted, Jo ft rt | 
Torture, attempted to be introduced in the reign of my 
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VI. by the dukes of Exeter and of Suffolk, 177. De- 
cided to be illegal by the Mdges, 158. ut 
Treaſon, high, ſtatutes concerning it, repealed, 46, 81. How 
trials in caſes of treaſon are to be conducted, 170, 171. 
Trial by jury revived in the reign of Henry II. 25. How to 
be conducted, 168, & ſeq. Muſt be public, 198. Great 
advantages of this inſtitution, 179, 180,481. How ſtrictly 
preſerved in England, 345, 346. Not ſo in Normandy, 
Sweden, and Scotland, 346. See Juaicial Power and Jury. 

Tria.s, the manner in which priſoners are tried in foreign 
countries, 162, 163. 

Tribunes, betray the cauſe of the people, 266—269. The 
æra of their creation, 318. Their intereſted public con- 
duct, 319—32 5. See Rome. „ 

Tucker, dean, 504. 

Tudors, the great power of the princes of that houſe, 43, 
45, 442, 443. Were not aſſiſted by any armed force, 

' 370, 443. . | 

Tully quoted, 121, 139, 256, 260, 269, 338. 


V. 


Valſtein, duke of, cauſed to be ſlain by the emperor Ferdi- 
nand II. 397. e 


Perdidt, how to be expreſſed, 172, 173. A ſpecial one, what, 
173. A paſſage of Coke on the ſubect, ibid. 8 


W. 


William the Conqueror ſets ade the Saxon, and ſubſtitutes 
the feudal government, 7, & ſeq. Poſſeſſed of an un- 
commonly great authority, 14. What regulations he 
introduces into England, 14, 1g. | | 
Writers, political, their ill-judged expreffions and notions, 
235, 237. Their unwiſe admiration of the cenſorial 
pon er in Rome, 285, 286. Have not penetrated into the 
real foundation of the ſcience of politics, 457. Have 
treated it as an occult kind of ſcience, as natural philo- 
ſophy was in the time of Ariſtotle, 480. Anecdote of 
one, 438. . | 
Vitis, their importance in the Engliſh courts of law, 124, 
126, 127—130. Compared to the Roman a#iones legis, 
124. The difficulty in creating new writs, 129, 130. 
| II 34 GU ; | 
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